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What Should Your Bank Do to Prepare 
for the Post War Period? 


By MARCUS NADLER 


Professor of Finance, New York University 


As the postwar period approaches Dr. Nadler tells the banks 
what adjustments they must be prepared to make. This article 
is based on an address before the New Jersey Bankers 


Association. 


HILE nobody can state how 
long hostilities will last, it 
is advisable to make preparations 
for the postwar period. Industrial 
concerns have given considerable 
thought to this problem and many 
have made definite plans for con- 
verting from war to peace activi- 
ty. Although the problems that 
will confront the banks in the 
post-war period will not be so pro- 
nounced as those of industry and 
trade, yet there are certain defi- 
nite steps that banks can take to 
prepare themselves for the post- 
war period. 

Every bank should seek the an- 
swers to the following questions: 
(1) What will be the position of 
the institution at the end of the 
war and what should it be? (2) 
How can one diversify the assets 
and earnings of the bank? (3) 


What opportunities will there be 
to lend money to industry and 
trade? (4) Will the bank be able 
to take advantage of the oppor- 
tunities offered? And finally, (5) 
plans should be made concerning 
present personnel and returning 
war veterans. 


Position of the Banks at the End of 
the War 


The volume of bank deposits ' 
will be greatly swollen and there 
is every reason to believe that a 
criss-cross movement in deposits 
will set in after the war. Each 
bank, therefore, should endeavor 
to the best of its ability to ascer- 
tain how much of its deposits ac- 
quired during the war it will lose 
and to be ready to meet it through 
the liquidation of short-term gov- 
ernment obligations. It would be 
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advisable if every bank were to 
project a statement of its condi- 
tion at the end of the present year, 
the end of June, 1944, the end of 
1945, and possibly for 1946. 
Banks should invest in short-term 
government obligations the de- 
mand deposits which they expect 
to lose, for the following reasons: 
(1) Demand deposits should never 
be covered entirely by long-term 
obligations. (2) While some banks 
of the country will lose deposits 
other will gain, but those gaining 
deposits because of the sharp de- 
cline in the ratio of their capital 
resources to deposits will not be 
in the market for medium — or 
long-term bonds. They, will, how- 
ever, be in the market for short- 
term obligations. (3) The total 
volume of bank deposits at the end 
of the war is bound to increase 
rather sharply partly due to the 
return flow of currency from cir- 
culation and partly because some 
of the government obligations now 
held by individuals and corpora- 
tions may be shifted to the banks. 


Composition of the Bank’s Assets 


Having ascertained to the best 
-of its ability how much of its de- 
posits it may lose and having 
made the necessary preparations 
to meet this loss, each bank should 
examine carefully the composition 
of its assets with the view to ascer- 
taining whether it wishes to retain 
all the assets or make certain 
changes in order to improve its 
position. The questions to con- 


sider may be summarized as fol- 
lows: (1) Is the government port- 


folio in such shape as to afford the 
bank the greatest safety and at 
the same time the highest income? 
Just as there is no need for being 
too short it is also undesirable to 
be concentrated in too long ma- 
turities. (2) Each bank should in- 
quire whether it has doubtful as- 
sets on its books and whether all 
assets are of a type which may be 
considered as sound for a bank. 
Doubtful assets should be gradu- 
ally liquidated and converted into 
high-grade obligations. The liqui- 
dation of such assets should be co- 
ordinated with the tax problem 
that may confront an individual 
bank. A bank which has put its 
house in order will be in a strong 
position not only to meet any 
future contingency but will also be 
in a position to take advantage of 
the lending and investing opportu- 
nities that will offer themselves to 
the banks in the post-war period. 


Postwar Opportunities 


There is no question that the 
demand for durable consumers’ 
goods in the post-war period will 
be very great and after the con- 
version of industry from war to 
peace production has taken place 
the supply of these commodities is 
bound to increase rapidly. A large 
portion of the sale of such goods 
could and should be financed by 
the banks. In addition it will be 
the task of the banks to persuade 
individual holders of Series E 
bonds to hold them to maturity 
and to buy their durable con- 
sumers’ goods on the installment 
plan. In doing so the individual 





THE NATIONAL CITY BANK 
OF NEW YORK 
Head Office + 55 WALL STREET + New York 


Condensed Statement of Condition as of December 31, 1943 
(In Dollars Only—Cents Omitted) 


INCLUDING DOMESTIC AND FOREIGN BRANCHES 


ASSETS 

Cash and Due from Banks and Bankers $ 885,401,994 
United States Government Obligations (Direct or Fully 

Guaranteed) 2,174,265,961 
Obligations of Other Federal Agencies 36,204,882 
State and Municipal Securities 130,284,824 
Other Securities 47,038,098 
Loans, Discounts, and Bankers’ Acceptances 633,126,637 
Real Estate Loans and Securities 4,783,329 
Customers’ Liability for Acceptances 4,471,464 
Stock in Federal Reserve Bank 5,625,000 
Ownership of International Banking Corporation 7,000,000 
Bank Premises 36,649,081 
Items in Transit with Branches 1,917,734 
Other Assets 1,050,345 


$3,967,819,349 


Deposits $3,733,649,246 
(Includes United States War 
Loan Deposit $409,714,667) 

Liability on Acceptances and Bills........ $ 8,209,196 
Less: Own Acceptances in Portfolio 2,791,171 5,418,025 


Reserves for: 
Unearned Discount and Other Unearned Income 1,402,585 
Interest, Taxes, Other Accrued Expenses, etc. ....... 12,695,897 
3,100,000 
$ 77,500,000 
110,000,000 
24,053,596 211,553,596 





$3,967,819,349 


Figures of foreign branches are included as of December 23, 1943, except those 
for enemy-occupied branches which are prior to occupation but less reserves. 


$572,456,453 of United States Government Obligations and $5,398,354 of other assets 
are deposited to secure $539,525,139 of Public and Trust Deposits and for other purposes 
required or permitted by law. 


(Member Federal Deposit Insurance Corporation) 


Chairman of the Board Vice-Chairman of the Board President 
Gordon S. Rentschler W. Randolph Burgess Wm. Gage Brady, Jr. 





4 THE BANKING LAW JOURNAL si 


will retain his bond and pay for 
his durable consumers’ goods out 
of new savings. Such a policy 
adopted by banks will be helpful 
not only to the public at large but 
also to the Government. The E 
bonds held by the people would 
then constitute a real reserve 
against a rainy day while the 
Government would not be con- 
fronted with the task of borrowing 
from the banks in order to redeem 
these demand obligations. There 
is no question that the opportuni- 
ties for a profitable outlet for bank 
funds in the financing of durable 
consumers’ goods will be great. 
The demand for personal loans 
is also likely to be considerable in 
the post-war period. The volume 
of employment will be smaller than 
at present while the opportunity 
for spending will be much greater. 
There will be a great need for re- 
pairing of homes as well as for the 
purchase of home furniture and 
this well lead to increased personal 
loans. These transactions, if care- 
fully handled, are sound and can 
be safely handled by the banks. 
The volume of FHA insured mort- 
. gages will undoubtedly be large 
and the same will apply also to the 
volume of good non-insured mort- 
gages. Banks operating with time 
deposits will, therefore, find a 
profitable outlet in this type of 
investment. 


What Can Banks Do Now About 
this Possible Future Business? 


(1) Each bank in each commu- 
nity should seek new accounts now, 
for each account may be con- 


sidered as a potential borrower in 
the future. (2) It is the duty of 
each bank to try its best to induce 
people at large to put their idle 
currency in the bank or to buy 
war bonds. Unfortunately, some 
banks refusing to assume the ordi- 
nary bank risks in investments or 
in loans have tried to make up 
their low earnings through in- 
creased service charges. It would 
be highly desirable if the banks 
throughout the country consider 
the question of service charges 
carefully in order to ascertain 
whether they have any effects on 
the hoarding of currency and the 
future of the banking facilities. 
Will a bank be able to assume 
risks? In part the answer to this 
question will depend on the ratio 
of capital deposits and the atti- 
tude of the banking authorities to 
this problem. The ratio has a 
considerable psychological effect 
on the attitude of many boards of 
directors. In itself the ratio of 
capital to deposits is meaningless. 
A ratio of capital resources to 
risk assets is much more sound and 
much more desirable. It would, 
therefore, be desirable if the vari- 
ous state superintendents of banks, 
the Comptroller of the Currency, 
the Federal Reserve Board and the 
Federal Deposit Insurance Corp. 
were to formulate a new policy as 
regards the ratio to be followed 
by banks and to indicate clearly 
in an unequivocal manner what 
constitutes a riskless asset. Such 
a measure on the part of the vari- 
ous supervising and regulatory 
governmental bodies would give 
the banks a definite standard of 
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measurement which they could 
apply in their own business. 
Increasing Capital 

Where the deposits of a bank 
have increased very rapidly it may 
be desirable for the institution to 
consider the desirability of in- 
creasing its capital. This can be 
achieved in a number of ways, 
either through shifting of hidden 
reserves into disclosed surplus or 
undivided profit or by selling new 
shares to the old stockholders or 
to the public at large. In this con- 
nection the fact should not be over- 
looked that. the total volume of 
bank deposits is bound to remain 
large for a long period of time, at 
least until the Government has a 
surplus and is in a position to re- 
tire a substantial amount of gov- 
ernment obligations. It is equally 
clear that the demand for bank 
credit in the post-war period will 
increase. Banks would be well ad- 
vised, therefore, to consider now 
the problem of whether an increase 
in their capital resources is neces- 
sary and if so to make prepara- 
tions for putting it into effect. 


The Personnel Problem 


The personnel problem that will 
confront the banks will be twofold, 
first, how to handle the returning 
service men, and secend, what to 
do with those employes who may 
have to be discharged. It is already 
evident that the number of women 
employed in banking institutions 
in the post-war period will be 
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much greater than was the case 
prior to the outbreak of hostilities. 
The small bank particularly will 
be confronted with the added seri- 
ous task of how to attract young 
men who may become officers in the 
future. It is a fact that salaries 
paid to junior officers by the 
smaller banks are lower than in 
industry and that advancement is 
much slower and one may expect 
that in the post-war period the 
competition for capable young men 
and women will be much greater. 
Banking is a highly skilled profes- 
sion and requires a great deal of 
preparation and training. It is, 
therefore, imperative that the 
banks give careful thought to this 
problem and work out a system 
whereby they could attract desir- 
able young men and women who 
will be the future executives of the 
institutions. 

The banks have played an 
honorable role during the war. 
They have contributed materially 
in furnishing the Government with 
the necessary funds to carry the 
war against the enemy. They have 
played an important role in the 
distribution of securities among 
ultimate investors. The role of the 
banks in financing industry and 
trade in the post-war period will 
again be an important one. In 
order to be able to perform the 
traditional functions the banks 
must put their own houses in order 
and prepare themselves for the im- 
portant tasks which lie ahead of 
them. 
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Condensed Annual Statement 
as on November 30, 1943 


ASSETS 

Cash on Hand, in Banks and in Bank of Canada$ 323,225,988 
Government, Provincial and Municipal Securi- 

ties not exceeding market value 711,358,863 
Other Bonds, Debentures and Stocks not ex- 

ceeding market value 23,426,380 
Call Loans 46,692,209 
Commercial Loans 352,889,182 
Bank Premises 12,762,442 
Liabilities of Customers under Letters of Credit 

and other Assets .......00. 38,742,508 


$1,509,097,572 


LIABILITIES 


Capital, Reserve and Undivided Profits $ 59,388,879 
Notes of the Bank in Circulation 12,851,349 
Deposits 1,399,891,198 
Letters of Credit and Other Liabilities 36,966,146 


$1,509,097,572 


Over 500 Branches in Canada and Newfoundland 
64 Branches Abroad, including: 


LONDON, NEW YORK, HAVANA, BUENOS AIRES, RIO DE JANEIRO, 

SAN PAULO, MONTEVIDEO, LIMA, BOGOTA, CARACAS, BELIZE, NASSAU, 

also in PUERTO RICO, DOMINICAN REPUBLIC, HAITI, BARBADOS, 

DOMINICA, JAMAICA, ST. KITTS, TRINIDAD, MONTSERRAT, ANTIGUA, 
GRENADA, BRITISH GUIANA. 


NEW YORK AGENCY NORMAN G. HART 
68 William Street EDWARD C. HOLAHAN 


Agents 
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Some Current Problems of 


Trust Administration 


By HENRY A. THEIS 
Vice-President, Guaranty Trust Company of New York 


A few of the problems with which trust men are confronted 
during the war and postwar period are considered in this 
article which is based on a recent address before the New 


Jersey Bankers Association. 


S long as a trustee is not act- 
ing in his own interest, his 
only duty in administering a trust 
is to exercise the care a prudent 
man familiar with such matters 
would exercise as trustee of the 
property of others. The standard 
then fixed for his behavior is that 
of a reasonable degree of care, skill 
and caution, unless he has by the 
spoken or written word claimed 
ability or knowledge greater than 
the ordinarily prudent man. 

But when a trustee’s own in- 
terest in connection with the per- 
formance of his duties as trustee is 
involved, the standard of behavior 
becomes more rigorous. 

In handing down a decision for 
the New York Court of Appeals 
some years ago, Justice Cardozo 
said, “Many forms of conduct per- 
missible in a workday world for 
those acting at arm’s length, are 
forbidden to those bound by fiduci- 
ary ties. A trustee is held to 
something stricter than the morals 
of the market place. Not honesty 
alone, but the punctilio of an 


honor the most sensitive, is then 
the standard of behavior. As to 
this there has developed a tradi- 
tion that is unbending and inveter- 
ate. Uncompromising rigidity has 
been the attitude of courts of 
equity when petitioned to under- 
mine the rule of undivided loyalty 
by the ‘disintegrating erosion’ of 
particular exceptions. Only thus 
has the level of conduct for fiduci- 
aries been kept at a level higher 
than that trodden by the crowd. 
It will not consciously be lowered 
by a judgment of this court.” 

While this decision was ren- 
dered in a case having to do with 
divided loyalty, it is a standard 
which trustmen have kept before 
themselves in the general conduct 
of their business. 

It is sometimes difficult to get 
trust customers — grantors, bene- 
ficiaries, and, strange as it may 
seem, even lawyers, to agree that 
a standard so high and strict is 
necessary in the performance of 
trust duties. In spite of the fail- 
ure on the part of many people 
with whom trustmen deal to recog- 
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nize the desirability, yes, neces- 
sity, for conduct of so high a 
standard, there is no evidence that 
trustmen have succumbed to a 
lowering of the standard. 


A Remarkable Record 


There are approximately twenty- 
eight hundred banking institutions 
engaged in the trust business in 
this country. Duriag the entire 
history of the existence of trust 
institutions the entire loss to bene- 
ficiaries, through misconduct or 
malfeasance of any trust institu- 
tion, is singularly small. On the 
other hand, the record of the in- 
tegrity and the honesty of corpo- 
rate administrations is one of 
which every trust institution in the 
country has a right to be justly 
proud. 

These records have been made 
over a period of time when eco- 
nomic conditions in the country 
have been good, and when they 
have been bad; when the country 
has been at peace, and when the 
country has been at war. I have 
no reason to believe that trustmen 
will not keep the faith in the 


. troublesome times that lie ahead. 


Problems have been faced and met 
in the past, and those that lie 
ahead will be met with equal 
courage and fidelity. 

Now, what are some of the prob- 
lems that bother trustmen? First, 
and foremost, is trust department 
earning power. In another talk, I 
said, “Our social economy requires 
a thriving trust business. Trust 
service should be available to all 
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people, of small or large means, 
who need it. Only a thriving trust 
business can furnish the quality of 
service which the character of the 
business demands. Trust business 
can thrive only if it is profitable. 
Trust business as a whole can be 
profitable only if each trust de- 
partment in the country is profit- 
able. In no other way can it ful- 
fill its true function.” 

The only way you can have a 
profitable trust department is to 
have the earnings exceed expense 
by a fair margin. Trust services 
are entirely different from the ser- 
vices of an industrial business, and 


an attempt to assess the value of - 


such services purely on a cost basis 
is similar to judging a quality 
product on the basis of mass pro- 
duction. Trust fees should depend 
upon four elements:—(1) work 
done; (2) responsibility assured ; 
(3) amount involved, and (4) re- 
sults achieved. Your fees should 
be reasonable and uniformly and 
impartially applied. 

Wills and trust instruments that 
you accept must be clearly drawn. 
If they contain queer provisions, 
deal with queer property, or have 
numerous sub-trusts, the fees 
should be stepped up. But there 
is a limit to the fees that you can 
charge and still attain the social 
aims desired. If the fees neces- 
sary to make a profit are higher 
than the economy justifiably per- 
mits, there is no justification by 
any standard of measure in accept- 
ing the business at a loss. If the 
objectives cannot afford the price 
that you must charge, you had 
better decline the business. 
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Need for Efficiency 


On the other hand, you have a 
duty to your stockholders, and to 
society in general to operate your 
trust department as efficiently as 
is humanly possible. To do that 
you must be sure that your 
methods of operating and your 
systems are thoroughly modern, 
that machines have been installed 
where mechanization means econ- 
omy, that your personnel is ex- 
perienced and trained, and that 
they are turning out the greatest 
volume of work, consistent with 
safety. Yet, in studying your op- 
erating methods, your systems, 
and your personnel, it is not sound 
to cut corners or to try to operate 
sq cheaply that the quality of the 
work is sacrificed. _ Poor trust ser- 
vice not only has an unfavorable 
effect upon the department itself, 
but may discredit the bank as a 
whole. Volume is by no means 
synonymous with profit. 

With each piece of business you 
accept, you assume a potential lia- 
bility. In judging the profit of a 
trust department ample allowance 
must be made for the liability and 
responsibility assumed, for losses 
can and do occur. It is particu- 
larly important in these days when 
banking resources are rapidly ex- 
panding that the trust depart- 
ment contributes its share to the 
upbuilding of the trust institu- 
tion’s capital position. 


Problem of Manpower 


Perhaps next in importance of 
trust problems comes man power. 





LAW JOURNAL 9 


Many of our departments have 
lost trained men who have had to 
be replaced with inexperienced 
older men and young women. The 
problem of training has increased 
the burden of those trustmen who 
remain behind, for they have had 
not only to do their own work and 
take on some of the duties of the 
men who have left but, also, have 
continuously to train and super- 
vise new employees. This problem 
will not be automatically cured 
with the ending of hostilities. It is 
one that is going to be with us for 
a decade; in fact, the problem of 
personnel is always with us. It 
has merely been emphasized by 
the making of war and the con- 
version to war production. After 
peace comes it will again be em- 
phasized by re-conversion to a 
peace-time economy. 

Many of the men who have left 
trust departments will not return. 
Their experience in the services or 
in war work will have given them 
other interests and ambitions. 
Some that will come back will have 
been greatly changed and it will 
require considerable patience and 
ingenuity to fit them into the de- 
partment. Most of the girls you 
have taken on will leave to take 
their natural places in society. 
You will have to build and re-build 
the clerical and official staffs. 

Meantime, if you have been too 
ambitious in trying to build good 
will for your institution by render- 
ing too many free services, you 
now have an opportunity that may 
not present itself again to reduce 
them. If done intelligently and 


tactfully, but firmly, good custo- 
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mer relations need not be dis- 


turbed. 


Burden of Tax Work 


Fiduciary tax work is becoming 
increasingly burdensome, as tax 
laws become steadily more compli- 
cated. Tax work is absorbing a 
large share of our income. It is 
encouraging to note Congress is 
addressing itself to efforts at sim- 
plification, and it is hoped that we 
can make some constructive sug- 
gestions. These suggestions of 
course should be directed to simpli- 
fication, and not to rates. As to 
rates, all that we can do is to try 
to assure ourselves that there will 
be no discrimination against our 
trust customers. 

A recent decision of the New 
York Court of Appeals, if fol- 
lowed by the courts of other states, 
creates a problem that should 
have the consideration of trust- 
men everywhere. I refer to City 
Bank Farmers Trust Co. v. 
Eugene T. Cannon et al. The case 
had to do with a trust company’s 
continuing to hold the stock of 
the trust institution as an asset of 
a trust which the trust institution 
was administering. 

It is not for me to interpret the 
implications of this decision, but 
I call your attention to one sen- 
tence taken from it: “In continu- 
ing to act as trustee and retaining 
the shares, the respondent trust 
company violated the rule of un- 
diwided loyalty and is accountable 
for the loss on the shares unless 
the donor by approving the in- 
vestment and its retention has es- 


topped the guardian ad litem and 
the infant remaindermen he repre- 
sents from objecting to the invest- 
ment.” 


Investment Control 


Trust instruments usually place 
investment control in one of the 
following three general classifica- 
tions: (1) trustee’s sole control; 
(2) donor control or in a third 
party; (3) trustee and co-trustee 
joint control, or veto in co-trustee, 
donor, or third party. 


In cases where trust instru- 
ments are amendable, the problem 
can be solved by an amendment 
placing control over the retention 
or disposition of the bank’s stock 
in a third person, or by having 
retention expressly authorized. 
Where the instrument cannot be 
amended, or an estoppel developed, 
the problem becomes more difficult. 

Assume, for example, that a 
third party either has control 
with the trustee, or veto power 
over the trustee’s acts, and the 
third party refuses to consent to 
the sale of the stock, would such 
refusal be a protection to the trust 
institution in continuing to hold 
the bank’s stock in the trust. 


Will your counsel give assur- 
ance that under the reasoning of 
the Cannon case protection will 
follow? Is there a distinction be- 
tween the liability to the bank 
where it is sole trustee and where 
it is merely co-trustee? Or what 
protection is there in an account- 
ing proceeding in which instruc- 
tions of the court are requested 
and the court refuses to force the 
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co-trustee ‘to exercise his discre- 
tion in favor of a sale? Will you 
feel protected, or will you resign? 
Will the courts of other jurisdic- 
tions follow the New York court? 


Watching the Trends 


Millions of dollars worth of 
property of all kinds and descrip- 
tion are held by trust institutions 
in private trusts. None of this 
property can, under American 
laws, be held in perpetuity, and all 
of it must some day be handed 
over in cash or in kind. The rules 


against holding property in per-- 


petuity have this effect on all 
property held in trust. However, 
while this property reposes in 
trust it is the trustee’s duty to 
endeavor to conserve it. What will 
be the effect on the various kinds 
of property held in trust by the 
success or failure of the efforts to 
control inflation? By the transition 
from war to peace? By the post- 
war economic situation? By the 
kind of treatment given our huge 
merchant marine; our large avia- 
tion industry; our enormous in- 
dustrial plant? By our treatment 
of the question of currency for in- 
ternational trade; our creditor 
position in relation to exports and 
imports; and tariffs; our foreign 
and domestic commercial and fi- 
nancial problems? 

As trustmen we must try to keep 
ourselves informed on trends and 


BANKS 
and 


CONSUMER 
CREDIT 


By TOM E. SAVAGE 


1. In view of the present cur- 
tailment in Consumer Credit out- 
standings being brought about as 
a result of Federal Reserve Regu- 
lation W, should the banks plan 
to contract the functional scope, 
as well as the volume of their 
operations in this field, or should 
they plan to “encroach further,” 
as it is sometimes mistakenly put, 
beyond the fringers of the field in 
which they have already estab- 
lished themselves? 


2. Do the banks have a satis- 
factory legal basis for their pres- 
ent and potential operations in 
this field? 


3. Do the methods used by 
banks in expressing their charges 
to consumers, on business of this 
type, conform to enlightened con- 
sumer standards? 
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their probable effects on our trust 
property to the end that we may 
perform intelligently our trust 
duties. Supreme Court Justice 
Holmes once said, “Repose doesn’t 
seem to be the destiny of man.” 
That certainly applies to the trust- 
men of today—and tomorrow. 





Let’s Take a Look at the Record 


By MARSHALL CORNS 
President Marshall Corns & Company, Chicago 


The author thinks it’s about time that the bankers were let 
out of the doghouse and given credit for the big part they are 
playing in the war effort. So he takes a look at the record. 


OT so many years ago a fa- 

mous personage of New York 
awakened many Americans with 
facts about government and poli- 
tics with the phrase, “let’s take a 
look at the record.” Since then 
several well known newspaper and 
radio commentators have used the 
expression to bring to the reading 
and listening public pertinent 
facts on the war and economic 
subjects. It would seem apropos, 
therefore, that these expressive 
words be called to duty again as 
far as one group of “the forgotten 
men” is concerned, the American 
banker. 


So,—Let’s Take a Look at the 
Record 


For almost fifteen years bankers 
have been considered the “bad 
boys” of American business. They 
were blamed for inflating farm 
land values, in the early twenties 
—they were blamed for over-ex- 
tending their credit position in the 
late twenties—they were blamed 
_ for over-extending their position 
on real estate mortgages, and for 
the loss of billions of dollars of 
depositors’ money through bank 
failures in 1930-33. They have 
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been blamed for everything except 
the draught, the draft, and the 
debt. When there is talk about 
the good banks have done, too 
many people still say, “Where 
would the banks be if it wasn’t for 
the Government — The Govern- 
ment had to advance them funds 
to keep going — The Government 
had to guarantee their deposits.” 
In other words, Mother Govern- 
ment had to go bail for the so 
called “bad boys” of business. Dis- 
regarding the well needed help, or 
failing to give credit where credit 
is due, isn’t fair either. The Gov- 


, ernment did help the banks when 


they needed it, but after all wasn’t 
that the thing to do? This is still 
a government of, by, and for the 
people. There were poor bankers, 
and still are, but it isn’t fair to 
“campus” the school because of 
the mistakes of a few. There were 
some pretty bad mistakes made by 
the bankers and any fair minded 
and conscientious citizen can not 
close his eyes to the so called 
“crimes” committed in the name of 
banking—but—even an incorrigi- 
ble boy, after he has taken his 
punishment, sooner or later goes 
back in the good graces of his 
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parents. This has not been the 
fate of the bankers, however. They 
are still out in the wood shed, both 
as far as mother is concerned and 
as far as the neighbors are con- 
cerned. Isn’t it time to restore 
them to the good graces of the 
family hearth? 

A great portion of the attitude 
toward the bankers is self inflicted, 
however. They have done a per- 
fectly miserable job in times past, 
in paying adequate compensation 
to their help, and they have prob- 
ably done the worst job of any 
enterprise in America, in selling 
themselves, their services, and 
their important position in the 
American commercial scheme of 
things, to the people who are re- 
sponsible for their very existence 
—the American public. For this 
there is no excuse. 


What the Record Shows 


But when we look at the record, 
what do we find? 

We find that for almost ten years 
the Federal government has been 
in competition with the commer- 
cial banks of the country, through 
the PCA and many other brain 
children of the economic planners 
—we find rules and regulations by 
the ton have been enacted to regu- 
late the banks—we find reports by 
the basketful are sent to the banks, 
hampering them in their opera- 
tions — we find, in spite of the 
efforts of state and national bank- 
ing associations, the banks are 
still in the dog house as far as the 
public is concerned. 

When war was declared, thou- 
sands of bankers left their jobs 


to enter the service of their coun- 
try. Since then banks, like every 
other business, have given up many 
more of their trusted and experi- 
enced help to serve in the armed 
forces. Never a business noted 
for paying high salaries, the com- 
petition with other ever expand- 
ing industries placed them in an 
inferior position to obtain quali- 
fied replacements. When banks 
went to the Draft Board to get a 
deferment for some of their ex- 
perienced help, they were refused 
because—“BANKS AND BANK- 
ERS ARE NOT ESSENTIAL.” 
Increased taxes, increased living 
costs, and increased opportunities 
for increased wages in other lines 
of industry, tempted many bank 
employees to seek now employ- 
ment. Being conscientious, they 
approached the management of 
their banks and asked for in- 
creases in salaries. The banks took 
the matter of raises up with the 
War Labor Board, time after 
time and again, and were refused 
—‘Under the wage stabilization 
program we can not grant your 
request——-we are trying to hold 
down the cost of living, which 
can not he held down unless we 
hold down wages.” 

This, however, did not apply to 
the Government, or war industries. 
They could pay $150 to $200 per 
month for inexperienced help, and 
wages in other lines of business 
set high enough to attract new 
employees, so in spite of regula- 
tions there has been a spiral. Of 
course war industries and the 
Government can afford to pay 
higher salaries for after all they 
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do not have to look to earnings or 
a depleted income account for the 
wherewithal to pay salaries. So 
the banker is turned down by the 
War Labor Board on a $10 raise 
for a $100 per month experienced 
clerk who therefore quits to work 
for the Government or a war in- 
dustry doing something, in most 
cases, they never did before, at 
$143.50 and up a month, and— 
what does the banker do? He has 
to get 114 inexperienced replace- 
ments at $140 a month to take 
the place of the $100 a month 
clerk to whom he could not give 
a $10 raise. It just costs that 
banker $100 a month to get turned 
down on a $10 a month raise, but 
Oh! Yes—the “BANKERS ARE 
NOT ESSENTIAL.” 

When he went to his Ration 
Board for extra gasoline for his 
car to use in investigating, super- 
vising, and servicing his loans, 
which he depends on for income, 
he was turned down for— 
“BANKS AND BANKERS ARE 
NOT ESSENTIAL.” 


But—Let’s Take a Look at the 
Record 


When it was necessary to raise 
billions of dollars to finance the 
vast expenditure of Government, 
before the war, who subscribed for 
the purchase of the debt-increas- 
ing bonds? THE BANKS. 

When war was declared and it 
was mandatory that billions of 
dollars of bonds be sold to finance 
war expenditures, who came 
through? THE BANKS of 


course. 
When it was necessary to raise 


additional funds through war loan 
drives, who were selected as the 
principal agencies to distribute 
these securities? THE BANKS. 

When it became imperative, in 
the course of war planning, to 
limit the distribution of commodi- 
ties, through rationing, who was 
selected to handle the mechanics? 
The drug store? The Post Office? 
A separate Government agency? 
No!—THE BANKS. 

The public and the Government 
undoubtedly don’t realize the con- 
tributions banks have made and 
are making toward the war ef- 
fort. 

Each ration account costs a 
bank around thirty-eight cents a 
month, plus approximately three 
cents for each deposit and two 
cents for each draft. 
they receive does not compensate 
them for their efforts. 

Every bond that a bank sells 
actually costs the bank around 
twelve cents, and every bond which 
is presented to them for certifica- 
tion before redemption costs them 
about eighteen cents. If the unit 
figure of all bonds sold were avail- 
able, the cost to the banks of the 
country would be astounding. It 
is only recently that banks have 
received some form of compensa- 
tion for this service, through the 
maintenance of a War Loan Ac- 
count. 

The sale of new Treasury is- 
sues and long term Governments 
have been undertaken principally 
by the banks. Their officers have 
been absent from their jobs out 
selling securities, and nearly every 
drive that has taken place has 
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seen at least one officer of every 
bank in the United States spend 
at least one week away from his 
bank, either supervising the drive 
in his locality or actually solicit- 
ing funds. It’s too bad this effort 
can not be measured in dollars and 
cents. 

In addition the banks of the 
country today hold over 50 per 
cent of the outstanding Govern- 
ment bonds. Many of the other 
billions of dollars of bonds would 
not have been sold unless the banks 
had been willing to devote their 
facilities to this effort. 

The banks are handling an ever 
increasing volume of work with 
inexperienced help. Expenses and 
taxes have been increased with- 
out the opportunity of offset by 
compensating income. 

The banks, through their war 
efforts, are making the greatest 
contribution to monetary stabili- 
zation, of any group. It will be 
through their efforts if the devas- 
tating effects of inflation are pre- 
vented from cursing our present 
and post war plans. 

Without the banks and bank- 
ing, where would the money be 
raised to carry on this war? How 
would commerce be financed, if it 
were not for the banks? Chaos 
would reign, if we had to do busi- 
ness without banks. 
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Isn’t it about time that the 
Government and the public be 
more tolerant of the banks, and 
realize that banks are public ser- 
vants trying too to get a job 
done? 

Isn’t it about time that, the 
Government and the public co- 
operate with the banks and recog- 
nize them as a very important 
part of our industrial scheme of 
things, without which post-war 
prosperity can not come? 

Isn’t it about time that the 
Government and the public give 
credit to the banks for their con- 
tributions to the war effort? The 
only government agency which 
gives banks due credit is the Banks 
and Security Dealers Division of 
the War Finance Committee, a 
section of the Treasury Depart- 
ment, who on every occasion have 
been unstinting in their praise of 
the banks for their one hundred 
per cent co-operation in the war 
effort. 

Isn’t it about time that the pub- 
lic, through their representatives 
in Congress, help to remove the 
Government from competition with 
the banks? 

Isn’t it about time the banks 
and bankers of the country get 
a break? 

THE RECORD SHOULD 
SPEAK FOR ITSELF. 





Free Enterprise Is the Road to Full Employment 


ite confidence in free en- 
terprise as the only road to 
lead to full employment and bet- 
ter economic and social opportuni- 
ties for all was voiced by S. H. 
Logan, president of The Canadian 
Bank of Commerce in addressing 
the Annual Meeting of the Bank’s 
shareholders in Toronto, Decem- 
ber 14. The other choice, the one 
of bureaucratic or socialistic con- 
trol, had elements of danger for 
all classes, including over 1,250,- 
000 owner of farms, factories, 
workshops and stores, as well as 
labor. Mr. Logan declared that 
complete socialism was possible 
only through absolute control of 


every business unit, large and 
small. He quoted William Green, 
president of the American Federa- 
tion of Labor, to the effect that 
if the United States ever had a 


system of governmental regi- 
mentation, labor would suffer 
most, and that labor men should 
everlastingly maintain that own- 
ers and managers of business are 
entitled to a fair and just return 
upon their investments. He point- 
ed to the example of Germany, 
where the Nazi party, having won 
political control and assumed com- 
plete domination over industry, 
had dissolved all labor unions and 
set up the Gestapo to enforce its 
policies. 

If the Canadian banking system 
were nationalized, said Mr. Lo- 
gan, the result would be monopo- 
listic banking in the true sense of 
the word, for then all the banking 
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business of the people of Canada 
would be under political control 
and each individual’s account 
would be subject to scrutiny 
by a representative of socialistic 
authority. He referred to the 
idea that seems to persist among 
advocates of nationalized banking 
that the chartered banks monopo- 
lized credit in some measure for 
the so-called “big interests” and 
went on to say: “Moreover, it is 
implied that the banks control, 
partly or wholly, the ‘big in- 
terests,’ or that the ‘big interests’ 
control them; erroneous assump- 
tions, since no bank, so far as we 
know, has any large stock hold- 
ings in any trading corporation, 
nor has any ‘big interest’ any 
important holding in bank stocks. 
The banks of this country are 
owned by the public, the average 
holding being about 30 shares. 
The greater part of the business 
of our ten chartered banks, which 
are highly competitive, is directly 
with the general public through 
over 3,000 branches manned by 
staffs trained to render impartial 
community service, principally on 
their individual responsibility.” 
He cited the example of his own 
institution, in which branch man- 
agers dealt directly with fully 90 
per cent of the borrowing transac- 
tions through their own offices, 
and the special activities of its 
Personal Loan Department, which 
in the last few years had lent 
about $64,000,000 to nearly 400,- 
000 people, mainly to pay debts. 












LEGAL BANKING ARTICLES 


By Josern A. Nose of the Massachusetts Bar 


Small Loans Act Restricting Pledge of Notes to Banks 
Held Invalid 


The provision of the Small Loans Act of the State of 
Illinois prohibiting licensees thereunder from pledging notes or 
securities given by borrowers, except with banks authorized to 
transact business in State of Illinois under agreements permit- 
ting Director of Insurance to examine papers so hypothecated, 
was held invalid as depriving trust companies of their property 
without “due process of law” and special law granting banks 
exclusive privilege. This decision was rendered by the Supreme 
Court of Illinois, 51 N. E. Rep. (2d) 256, in the suit by Met- 
ropolitan Trust Company against Paul F. Jones, Director of 
Insurance, to enjoin the enforcement of the Small Loans Act 
and a regulation of the Insurance Department in accord with 
a provision of such act. 

The principal question in this case concerns the validity of 
an act of the General Assembly known as the Small Loans 
Act, Ill. Rev. Stat. 1941, chap. 74, par. 30, sec. 12. Attack is 
made upon that portion of section 12 which prohibits a licensee 
thereunder from pledging any note or security given by a bor- 
rower, except with a bank authorized to transact business in 
Illinois under an agreement permitting the Director of In- 
surance to examine the papers so hypothecated. 

The complaint of appellee, a trust company, alleges that 
various licensees under the Small Loans Act have endeavored 
to hypothecate or pledge with it, as trustee, certain of their 
notes representing and evidencing loans of money made by 
them under the Small Loans Act, pursuant to the terms of a 
trust indenture agreed upon, by which notes so made and 
authenticated would be sold to various banks and investors, 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 119, 120. 
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thus enabling said licensees to utilize their credit facilities, to 
the end that they be not forced to do business entirely on their 
own capital. The complaint also alleged its right to act as 
trustee in such instances as fiduciary and depository under the 
pledge of customers’ notes, to secure as collateral supporting 
notes made by licensees and sold to the public, as a proper 
corporate activity of the plaintiff and a valuable business and 
property right, which the act takes away and thus deprives 
plaintiff of its property without due process of law and un- 
justly discriminates against trust companies in favor of banks. 
It is therefore charged that that portion of the act is a special 
law granting to banks special and exclusive privileges, immuni- 
ties and franchises contrary to the constitution of the State of 
Illinois. 

The complaint also sets out the regulation of the Director 
of Insurance promulgated under the act. It is as follows: 
“Fach note hypothecated under Section 12 of the Small Loans 
Act, must bear the following indorsement: “This note is non- 
negotiable in form but may be pledged as collateral security 
with a bank authorized to transact business in the State of 
Illinois. If so pledged, any payment made to the payee, either 
of principal or of interest, upon the debt evidenced by this 
note, shall be considered and construed as a payment on this 
note, the same as though it were still in the possession and 
under the control of the payee named herein; and the bank 
holding this note as collateral security hereby makes said payee 
its agent to accept and receive payments hereon, either of prin- 
cipal or of interest.’ ”’ It is conceded that this regulation de- 
pends for its validity upon the constitutionality of the portion 
of the Small Loans Act complained of. In holding that the 
act is invalid as depriving trust companies of their property 
without due process of law, the court said: 


The term “property” includes every interest one may have in any 
and every thing that is the subject of ownership by man, together 
with the right to freely possess, enjoy and dispose of the same. Bailey 
v. People, 190 Ill. 28, 60 N. E. 98, 54 L. R. A. 838, 38 Am. St. Rep. 
116; Gillespie v. People, 188 Ill. 176, 58 N. E. 1007, 52 L. R. A. 283, 
80 Am. St. Rep. 176; Ritchie v. People, 155 Ill. 98, 40 N. E. 454, 29 
L. R. A. 79, 46 Am. St. Rep. 315; Braceville Coal Co. v. People, 147 
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Ill. 66, 35 N. E. 62, 22 L. R. A. 340, 37 Am. St. Rep. 206; Frorer v. 
People, 141 Ill. 171, 31 N. E. 395, 16 L. R. A. 492. The privilege of 
contracting to receive gains and profits for the right to use property 
granted to another is both a liberty and property right. Frorer v. 
People, 141 Ill. 171, 31 N. E. 395, 16 L. R. A. 492. The right to make 
a reasonable contract with reference to the use of an article of prop- 
erty is an attribute of property and a property right. Booth v. 
People, 186 Ill. 43, 57 N. E. 798, 50 L. R. A. 78 Am. St. Rep. 229. 
Appellee has a right under its charter to invest its capital and contract 
to act as trustee in the handling of property of others, under a con- 
tract. This is a liberty and a property right. Any restrictions upon 
or abridgment of this right deprives the owner of both liberty and 
property. Bailey v. People, 190 Ill. 28, 60 N. E. 98, 54 L. R. A. 838, 
83 Am. St. Rep. 116. 


Appellants insist that the provision under consideration is a general 
prohibition with an exemption as to banks authorized to do business in 
Illinois; that the intent of the statute was and is to curb and control 
the evil which has arisen in the field of small loans at interest rates in 
excess of seven per cent, and that the General Assembly may prohibit 
those practices most likely to conduce to the evils, exempting practices 
which are in the judgment of the General Assembly less likely to result 
in the ills sought to be remedied. It is true, the General Assembly has 
such right. Mutual Loan Co. v. Martell, 222 U. S. 225, 32 S. Ct. 74, 56 
L. Ed. 175, Ann. Cas. 1913B, 529, and Griffith v. State of Connecticut, 
218 U. S. 563, 31 S. Ct. 132, 54 L. Ed. 1151, cited by appellants, so 
hold. Those cases, however did not involve the question here pre- 
sented, where it is charged that the General Assembly has made an 
arbitrary exemption without real difference between the subjects in- 
cluded and those omitted therefrom. 


It is well settled that the power to regulate the making of small 
loans exists and the details of the legislation and the exemptions proper 
to be made rest primarily within the discretion of the General Assembly. 
Unless such regulation is so unreasonable as to interfere. with prop- 
erty and personal rights of citizens, unnecessarily and arbitrarily, or 
is wanting in a reasonable basis for classification and distinction, it is 
within the power of the State. The classification of the subjects of 
such legislation, so long as it has a reasonable basis and is not an 
arbitrary selection without real difference between the subjects in- 
cluded and those omitted from the act, does not deny to the citizen the 
equal protection of the laws. Watson v. State of Maryland, 218 U. S. 
173, 30 S. Ct. 644, 54 L. Ed. 987. The question here is whether the 
exclusion of trust companies from the exemption of the act is an arbi- 
trary selection without real difference between them and banks, which 
are included. Appellants insist it is reasonable to exclude trust com- 
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panies in the exemption from the prohibition for two reasons: first, 
trust companies do not loan their own capital but act as mere trustees, 
depositaries or nominees for unsupervised and anonymous individuals, 
whereas banks lend only their own money, and second, the degree of 
supervision to which trust companies are subject falls far short of that 
to which banks are subject. 


In Booth v. People, 186 Ill. 43, 57 N. E. 798, 799, 50 L. R. A. 762, 
78 Am. St. Rep. 229, this court said: “The state inherently possesses, 
and the general assembly may lawfully exercise, such power of restraint 
upon private rights as may be found to be necessary and appropriate 
to promote the health, comfort, safety, and welfare of society. This 
power is known as the ‘police power’ of the state. In the exercise of 
this power the general assembly may, by valid enactments, i. e., ‘due 
process of law,’ prohibit all things hurtful to the comfort, safety, and 
welfare of society, even though the prohibition invade the right of 
liberty or property of an individual.” Due process of law contemplates 
a general public law, legally enacted, binding upon all members of the 
community under all circumstances, and not partial or private laws 
affecting only the rights of private individuals or classes of individuals. 
A law which deprives one class of persons of the right to acquire and 
enjoy property, or to contract with relation thereto, in the same 
manner as others under like conditions and circumstances are per- 
mitted to do, is not comprehended within the true meaning of the words 
“due process of law,” and is prohibited by section 22 of article IV of 
the constitution of 1870. It seems clear that the General Assembly in 
exempting “banks authorized to do business in Illinois” from the pro- 
hibition of the act, intended thereby to limit the exception to institu- 
tions under supervision and examination. This court will take judicial 
notice that trust companies are under supervision by the same officer 
as are State banks. It is likewise a matter of judicial notice that 
trust companies are required to deposit with the State Auditor bonds 
approved by that officer, as security for the faithful performance of 
their duties. 


We are unable to see wherein the act complained of provides better 
protection to the necessitous borrower by restricting the pledge or 
hypothecation of his note with a bank, rather than with a trust com- 
pany. The enacting clause of the act states the object to be to define, 
license, and regulate the business of making loans, permitting an in- 
terest charge greater than otherwise allowed, controlling the assign- 
ment of wages or salary when taken as security, and providing penal- 
ties. The object of the act seems to be to regulate those engaged in 
making small loans to necessitous borrowers for the protection of the 
borrowers. The only qualification or regulation with reference to the 
financial standing of the licensee, other than the section of the act 
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under consideration, is the requirement that the licensee at each speci- 
tied location of its business have available for operation assets of at 
least $5,000 as a prerequisite to the issuance of a license. The provision 
complained of specifically permits a pledge or hypothecation of notes 
or security given by a borrower, but restricts such pledge or hypothe- 
cation to banks authorized to transact business in this State. Paper 
acquired by licensees in the regular course of business under the Small 
Loans Act is property which the owner and holder has a right to 
pledge or hypothecate. Had the General Assembly intended to provide 
that all such paper be nonnegotiable, it could have so provided. It did 
not see fit to, in any manner, restrict the negotiability of such paper. 
The provision of the act designates banks authorized to do business in 
Illinois as a favored class to which such paper may lawfully be pledged 
or hypothecated. It in nowise appears that the borrower from a 
licensee is better protected by the pledge or hypothecation of his paper 
with a bank than he would be if the same were pledged with a trust com- 
pany. If, as appellants contend, it was the intention of the General 
Assembly to limit the pledge or hypothecation of such paper to in- 
stitutions subject to examination and control of a department of the 
State, this purpose affords no reasonable basis for discrimination 
against trust companies, for, as we have seen, they are likewise under 
such control of the State. 

In this case it does not appear that the General Assembly would 
not have enacted the statute without the last clause of section 12. The 
invalidity of that provision therefore does not render invalid other pro- 
visions of the section. 


Liability of Bank for Withdrawal of Public Funds 
From Personal Account by Public Official 
For Personal Use 


Where statutory limitation is placed upon the authority of 
public officials to deal with public funds, such limitation is pre- 
sumed to be known by all, and a bank knowingly receiving 
funds from a public official under circumstances contrary to 
statutes is chargeable with notice of the violation and put upon 
inquiry to ascertain the truth. This was decided in the case of 
Seaboard Surety Co. v. State Savings Bank of Ann Arbor, by 
the Supreme Court of Michigan, 11 N. W. Rep. (2d) 321. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 410. 
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In this case one Gibb, a county clerk, had a personal ac- 
count with defendant bank. The county, of which Gibb was 
clerk, had no account in said bank. Gibb allegedly indorsed 
several checks payable to him as county clerk on account of 
welfare contributions by county municipalities and townships, 
and deposited them in his personal account at the defendant 
bank and checking parts thereof for his own use. There was 
no special designated depository for such funds. Upon a short- 
age being discovered in Gibb’s accounts, the plaintiff in the in- 
stant case, as surety on the official bond of the county clerk, 
paid the amount of the defalcation and the county assigned to 
the plaintiff its claim, if any, against the defendant bank. 

Thereupon, the plaintiff brought this suit to recover the 
money paid to the county, claiming liability on the part of the 
bank in not heeding the fact that the checks, presented by the 
county clerk for deposit credit in his personal drawing account, 
constituted funds payable to him only in his official capacity, 
and in giving him credit therefor in his personal commercial 
account. Upon trial, plaintiff obtained judgment for $1,595.47. 
The defendant appealed therefrom. On appeal, the judgment 
of the trial court was affirmed. Plaintiff contended that de- 
fendant bank had notice by way of statutes regulating the 
duties of a county clerk with reference to moneys received by 
him in his official capacity. The plaintiff contended that under 
the statutes the deposit of the checks by the county clerk and 
direction of entry of credit therefor in his personal account was 
unlawful, the defendant bank having notice of want of power 
on the part of the county clerk to use the checks in the manner 
he did. Defendant bank contended that the rule relative to 
deposit of trust funds by a trustee, executor, administrator, or 
other fiduciary, in his personal check account in a bank was 
applicable in the instant case. 

The court held the defendant bank liable despite the fact that 
the bank had not acted in bad faith nor had it benefited in any 
way by the clerk’s actions. The statutes referred to clearly limited 
the power of the county clerk with reference to public funds, 
and the bank was held to have cognizance of such public law. 
In its opinion, the court stated: 
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Defendant urges applicability of the rule relative to deposit of 
trust funds by a trustee, executive or administrator, or other fiduciary, 
in his personal checking account in the bank, and cites our holding in 
Columbia Land Co. v. Empson, 305 Mich. 220, 9 N. W. 2d 452, holding 
a bank not liable for subsequent personal use of the funds by such a de- 
positor. Such is not the case at bar, for here we have a public officer 
with his rights and duties specifically regulated by the statute, with no 
trustee, fiduciary, or cestui que trust involved. 


In Employers’ Liability Assur. Corp., Ltd., of London, England v. 
Hudson River Trust Co., 250 App. Div. 159, 294 N. Y. S. 698, 704, a 
county treasurer deposited county funds in his personal account and 
it was held: 


“In the type of cases relating to public officials the statutory 
limitation upon the authority of the official to deal with public funds 
is presumed to be known by all, and a bank knowingly receiving funds 
from a public official under circumstances contrary to the statute is 
chargeable with notice of the violation and put upon inquiry to ascer- 
tain the truth. ... 


“Here the defendant Trust Company was chargeable with knowl- 
edge that the county treasurer was withdrawing county funds from 
the designated depository and depositing them in his own name in his 
personal account with defendant. Defendant knew that the county 
treasurer could only withdraw these moneys from the designated de- 
pository for claims ordered to be paid by the Board of Supervisors or 
other lawful authority or for salaries of county officers. It seems 
that the facts would have indicated to a reasonably prudent person 
that these checks payable to the order of De Witt (county treasurer) 
or cash, were not in payment of his salary or the salary of other 
county officers, and that such checks were not issued in payment of 
claims which had been ordered paid by the Board of Supervisors or 
other lawful authority. If these checks were in payment of authorized 
claims they would naturally have been made payable to and delivered! 
to the owner thereof. The form of the checks in connection with the. 
knowledge with which the Trust Company was chargeable certainly 
indicated that the statute was not being complied with as to the with- 
drawal of the funds from the lawful designated depository and indi- 
cated that their application and use by the county treasurer was con- 
trary to law. The facts were thus sufficient to put the defendant on. 
notice and to charge it with the duty to investigate, and thus it was. 
chargeable with knowledge of the truth.” 


This case was reviewed in a memorandum opinion, 276 N. Y. 542,. 
12 N. E. 2d 567, and, with some reduction in the amount of the judg- 
ment, affirmed. In that case the surety on the official bond of the 
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county treasurer paid the county the amount of the defalcation and 
was subrogated to the rights of the county against the bank. 

There is no claim that the bank acted in bad faith or was benefited 
in any way. ‘The county had no account in the bank. The statutes 
mentioned clearly limit the power of the county clerk in the premises 
and the bank must be held to have had cognizance of such public law. 

The judgment is affirmed, with costs to plaintiff. 


————EEEE 


Limitations as Plaintiff Upon Superintendent of Banks 
In Charge of Japanese Bank Agency Under Control 
Of Alien Property Custodian 


Plaintiff, a Japanese bank, authorized to do business in 
New York, had its affairs in New York State, since the out- 
break of the war, administered by the Superintendent of 
Banks, subject to the supervision of the Alien Property Custo- 
dian. It brought suit, by the Superintendent, against the de- 
fendants, National City Bank of New York and the Banco de 
Punta Arenas, a Chilean bank, to recover damages sustained by 
it as the result of inability of the two defendant banks to collect 
for the plaintiff's account a draft drawn against a consignee 
of merchandise in Chile. The basis of the action was founded 
principally upon the loss of the merchandise. The defendant, 
Chilean bank, moved to vacate a warrant of attachment levied 
upon a bank account belonging to it, an order for the service 
of the summons by publication, and all proceedings under the 
warrant and the order, upon the ground that both plaintiff and 
defendant Chilean bank were foreign corporations, and that 
the cause of action was based upon a contract made in Chile, 
that it arose in that country and that the New York courts, 
therefore, had no jurisdiction. The facts are as follows: A 
draft was drawn in Japan by a seller of merchandise upon the 
buyer in Chile, requiring the latter to pay a specified sum to the 
order of the plaintiff. The draft, together with documents of 
title covering the merchandise shipped from Japan to Chile, 
were forwarded to the New York Agency of plaintiff to which 
the draft and documents were assigned. Thereafter plaintiff 
(The New York Agency) delivered the draft and documents, 
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duly indorsed by it, to the defendant National City Bank, with 
instructions to collect the draft. The National City Bank in 
turn indorsed the draft and delivered it with the attached 
documents to its Chilean correspondent, the defendant, for 
collection. The defendant Chilean bank presented the docu- 
ments and draft to the drawee. The drawee refused to accept 
the draft; he gave as his reason the fact that the merchandise 
had been shipped to the port of Valparaiso instead of to Punta 
Arenas, and contended that it was the seller’s obligation to 
arrange for its reshipment to Punta Arenas. As a result of the 
drawee’s attitude it became necessary to negotiate between the 
plaintiff and the drawee, through the medium of the plaintiff’s 
home office in Japan and the defendant National City Bank, 
on the transshipment .of the merchandise from Valparaiso to 
Punta Arenas. There was correspondence back and forth; the 
Chilean bank wrote to the National City Bank in New York 
advising the latter of the position taken by the drawee and 
asked for further instructions; the National City Bank in turn 
took up the matter with the plaintiff, which communicated with 
the home bank in Japan. Meantime the merchandise remained 
in storage in the custody of the Chilean customs authorities for 
a period of more than six months with storage charges accru- 
ing. A considerable time elapsed before the Chilean bank was 
instructed by the National City Bank, acting on the plaintiff's 
behalf, to pay the storage charges and the custom duties to the 
Chilean authorities. 'The Chilean bank agreed to pay these 
charges, but failed to do so, with the result that all of the mer- 
chandise was sold by the Chilean customs officials at Valparaiso 
as abandoned property. The instructions which the National 
City bank gave to the Chilean Bank were “to transship mer- 
chandise by neutral boat to Punta Arenas at the drawee’s ex- 
pense—insure against marine and war risks, sending us itemized 
bill for all charges.” The Chilean bank’s letter in reply to the 
instructions was in part as follows: “We hereby inform you 
that our correspondent in Valparaiso informs us that he is 
taking steps towards reshipment to this city of the merchandise 
corresponding to the above mentioned collection in accordance 
with the instructions which you gave in your cable of Nov. 10, 
1939. 
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As to the status of the Superintendent of Banks as a 
litigant, it was held that the superintendent being in charge of 
bank’s affairs under the Alien Property Custodian had no title 
to the assets of the bank; he was only administering the affairs 
of the bank, which due to its status as an enemy alien could no 
longer carry on its business here. The corporate existence of 
the bank was not affected; it continued to be a Japanese corpo- 
ration. Until the Alien Property Custodian exercised his right 
to intervene in the management of the affairs of the bank by 
the superintendent of banks, the supervisory powers reserved 
by Alien Property Custodian did not confer upon the court 
jurisdiction it otherwise would have. If the Alien Property 
Custodian were to become the plaintiff in the action, then the 
limitations upon the jurisdiction of the court would no longer 
be applicable. Until such time the action belongs to the foreign 
bank and for jurisdictional purposes the case remained one be- 
tween two foreign corporations. As to whether the cause of 
action arose in New York and whether it was based upon the 
breach of a contract made here, the court held that the under- 
taking on the part of the Chilean bank to pay custom and stor- 
age charges, in order to release the merchandise for reshipment 
from Valparaiso to Punta Arenas was collateral to the under- 
taking to collect the draft; it not being incidental to the task 
of collection, it was assumed at a much later time. It was an 
undertaking assumed in Chile, because it was there and not 
elsewhere that the bank gave its assent and it was there that it 
incurred whatever obligations it did assume. The contract was 
made in Chile. The alleged breach also occurred in Chile, for 
that was where the undertaking of the defendant was to have 
been performed. ‘The case, therefore, was not one to recover 
damage for breach of contract made within the state or relating 
to property situated within the state at the time of its making, 
and the cause of action did not arise within the state. The 
motion to vacate the warrant of attachment and the order for 
the service of the summons by publication was granted. Yoko- 
hama Specie Bank, Limited (New York Agency), by Hutto, 
Superintendent of Banks, v. National City Bank of New York 
et al., City Court of New York, 44.N. Y. Supp. (2d) 463. The 
court in its opinion, in part, said: 

















THE BANKING LAW JOURNAL 





27 


Assuming that the action is based upon the breach of the agree- 
ment to collect the draft, this agreement too was made in Chile. It is 
true that by Article 19-a, Negotiable Instruments Law, particularly 
section 350-a, the Chilean bank became the subagent of the plaintiff for 
collection, and that our statutes which give plaintiff a cause of action 
directly against the Chilean bank for negligent failure to collect may 
measure the consequences of the contract of agency. It may be that 
the rights of plaintiff against Banco de Punta Arenas and the rela- 
tionship of these parties to each other should be determined in accord- 
ance with our statute which changed our earlier common rule that 
would have recognized no privity between the plaintiff and the Chilean 
bank, to conform to the so-called Massachusetts rule, under which a 
sub-agent for collection is directly obligated to the owner of the 
negotiable instrument. Cf. Federal Reserve Bank v. Malloy, 264 U. S. 
160, 164, 44 S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261; Florida 
Citrous Exchange v. Union Trust Co. of Rochester, 244 App. Div. 68, 
278 N. Y. S. 313; McBride v. Illinois National Bank, 138 App. Div. 
339, 121 N. Y. S. 1041; First National Bank of Denver v. Federal Re- 
serve Bank, 8 Cir., 6 F. 2d 339. But the ‘contract whereby the Chilean 
Bank became plaintiff’s agent for collection, even if governed by the 
law of New York as to its consequences, was nevertheless made in Chile, 
for there the defendant bank received and accepted the draft for collec- 
tion and there, by word or act, it gave its consent to become collecting 
agent. That the extent of its obligation may be determined in accord- 
ance with the New York law is immaterial, for the question here is not 
what obligations it assumed but where the contract of agency, under 
which it assumed an obligation, was made, and that question is deter- 
mined by the same rules which apply in the case of other contracts. 1, 
Williston, Contracts, sec. 274; cf. Restatement, Agency, sec. 15. 

I think it clear, however, that the plaintiff does not rely upon a bare 
agency to collect but, as I have suggested, upon a separate and subse- 
quent agreement, certainly made in Chile, whereby the bank there 
undertook to transship the merchandise from Valparaiso to Punta 
Arenas and to do all that was necessary in connection therewith, in- 
cluding steps to obtain the release of the merchandise from storage. 
The complaint and the affidavits submitted for the plaintiff show that 
this is the substance of plaintiff’s claim. In its memorandum plaintiff 
asserts that its “exhibits show that the moving defendant not only was 
instructed to transship the merchandise from Valparaiso to Punta 
Arenas but undertook to carry out such instructions.” That under- 
taking or agreement was effectuated in Chile at the time and in the 
manner indicated. 


Plainly, then, the agreement, whether of collection of the draft or 
for payment of storage charges and customs duties and transship- 
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ment of the merchandise, was broken, if at all, in Chile, where it was to 
have been performed and that the cause of action arose. But if it be 
suggested that the defendant is liable, not under any specific agreement, 
but for assuming to act with relation to plaintiff’s property, that cause 
of action arose in Chile, where the property was located and where all 
the acts or omissions of defendant of which plaintiff complains oc- 
curred. Cf. International Products Co. v. Erie R. R. Co., 244N. Y. 331, 
155 N. E. 662, 56 A. L. R. 1377; Glanzer v. Shepard, 233 N. Y. 236, 
135 N. E. 275, 23 A. L. R. 1425. As the moving defendant has done 
no business within the state, the action cannot be maintained here. 
The case has been decided on the basis of additional affidavits sub- 
mitted by the plaintiff in support of warrant of attachment, as well as 
upon the original papers. The defendant moved to vacate the warrant 
on the original papers and objects to the introduction of further proof 
by plaintiff. The defendant did, indeed, submit a short affidavit in sup- 
port of its motion, but it is doubtful whether that affadavit warrants 
the taking of additional proof. Civil Practice Act, § 949; cf. Steuben 
County Bank v. Alberger, 75 N. Y. 179. But whether this is a case in 
which the court is without power to accept additional papers, or 
whether it is discretionary with the court to do so (Grassi v. La Socie- 
dad Bancaria Del Chimborazo, 213 App. Div. 629, 210 N. Y. S. 705; 
Wade v. Gates Rubber Co., 205 App. Div. 17, 199 N. Y. S. 16; Bob v. 
Claude Neon Lights, Inc., 136 Misc. 727, 240 N. Y. S. 417, affirmed 
Bob v. Hollingsworth, 229 App. Div. 705, 241 N. Y. S. 777), I have 
’ considered the case on the basis of all the papers submitted. 


Liability of Bank for Payment of Checks Out of. 
Deposit on Which Conditions of Withdrawal 
Were Placed by Depositor 


A cashier of a bank is generally the active financial agent 
and manager of a bank and as such is endowed with full power 
to transact all usual and general business of the bank. When 
money is specially deposited to be paid on a condition imposed 
for the depositor’s benefit, the bank has no right to pay any 
part of such money on the depositor’s check until the condition 
is complied with. The contract between the bank and the de- 
positor is that it will pay out his money only upon and in ac- 
cordance with his express direction. Henderson v. Greeley, 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) §§ 1082, 1095. 
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National Bank of Greeley, Supreme Court of Colorado, 142 
Pac. Rep. (2d) 480. 

One Henderson, the plaintiff in the instant case, was a de- 
positor in the defendant bank. Henderson, wishing to prevent 
his then wife from drawing checks on his account, withdrew his 
deposit from the defendant bank, and, by agreement with the 
cashier of the defendant bank, opened a new account to which 
his wife could not resort. Under this agreement, Henderson 
deposited $2,749.82, and for the balance of fifteen thousand 
dollars of the withdrawal, he took defendant -bank’s cashier 
checks, two for $5,000 each and two for $2,500 each. Hender- 
son then instructed the cashier that he would leave signed 
checks with one Messick; these checks Messick was to use 
specifically for the purchase of livestock for Henderson, and 
that in addition to Henderson’s signature the signed checks 
would be marked with an “X” and bear a notation stating 
number of livestock purchased. Only checks so marked and 
identified were to be paid by defendant bank and charged to 
Henderson’s account. Henderson then endorsed the cashier’s 
checks he had received for the balance of his old account and 
left them with the defendant bank’s cashier, with instructions to 
deposit them from time to time, if it became necessary for pay- 
ment of any of the signed checks used by Messick. This 
arrangement was specially agreed to by Henderson and the 
cashier, so that the then wife of Henderson could not secure 
any of Henderson’s money so deposited in the new account. 

Notwithstanding said arrangement with the defendant bank, 
Henderson alleged that said bank in violation of the agreement 
knowingly cashed checks not drawn in accordance with instruc- 
tions left by Henderson, and not bearing identification marks 
agreed upon. The cashier’s checks, left with defendant bank, 
were also deposited to Henderson’s account and checks paid 
against them bore indorsements which indicated that the pro- 
ceeds went to his then wife, who in no event was to receive any 
of such funds. Henderson brought this action against the de- 
fendant bank to recover damages in a sum equal to that portion 
of his deposits disbursed by the defendant bank allegedly with- 
out authority and violation of the oral agreement. A demurrer 
to the complaint was sustained and judgment entered dismiss- 
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ing the cause. Plaintiff appealed. The cause was reversed and 
remanded for trial. 

The court held that the deposit was a matter of contract be- 
tween Henderson and the defendant bank, through its cashier 
who was endowed with full power to transact all usual and 
general business of the defendant bank. Henderson could 
stipulate as to the manner in which the designated person could 
withdraw funds therefrom. The defendant bank in paying 
out funds so restricted by Henderson was obliged to comply 
with its agreement with Henderson. The defendant bank had no 
right to pay any part of the funds on deposit in the new account 
unless such checks fully complied with conditions and restric- 
tions imposed on withdrawals from Henderson’s account. The 
court also held that said agreement was not required to be in 
writing under provisions of statutes. The court further held 
that the defendant bank, if liable to Henderson for funds 
secured by his then wife from his new account in violation of 
the agreement, could not claim credit for the amount which his 
then wife sought to retain for attorney’s fees, suit moneys and 
support moneys, granted to her by order of court in pending 
divorce action, inasmuch as said order of court was challenged 
by a decision in another proceeding and held to be unwarranted, 

It was also held that where Henderson had recovered a 
judgment against his then wife for amount of unauthorized 
withdrawals from Henderson’s new account and for support 
money paid to her in the course of the divorce proceeding, any 
judgment that Henderson might recover against the defendant 
bank for withdrawals in violation of the agreement should be 
credited with the amount recovered by Henderson under ex- 
ecution sale against his wife’s property, less that part of the 
judgment that represented recovery of the support money paid 
by Henderson pending divorce proceeding. In its opinion, the 
court said: 


While the agreement between plaintiff and defendant bank may be 
unusual, nevertheless,-as we think, it was lawful, understandable and 
capable of observance. The bank was in control of the situation. It 
not only paid checks bearing necessary notation identification, but it 
paid others, endorsements upon which indicated that the proceeds 
thereof weré to go to the one person who in no event was to receive any 
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of such funds, and in consummation of this forbidden act, it deposited ° 
to the credit of plaintiff’s account his cashier checks entrusted to its 
care. This is not a situation where from a deposit balance made 
directly by the depositor, a careless or nonobservant bank teller paid 
checks lacking in some of the requirements of signature or other safe- 
guards, however that might be regarded in relation to the bank’s lia- 
bility, but is one where a responsible official of the bank involved, pro- 
ceeding in circumstances admitting of pause and reflection, made the 
foray possible by the deposit of plaintiff’s cashier checks entrusted to 
the bank, to the credit of his checking account, contrary to, and in 
violation of, the plain terms of an agreement which he made for the 
bank with plaintiff. That Messick was faithless and issued checks in 
the large sums appearing in the interest of plaintiff’s wife, is not an 
answer to bank’s failure to observe its compact with plaintiff. The 
checks through which plaintiff’s funds were diverted to the proscribed 
individual did not bear notation indicative of their purpose, an essen- 
tial requirement of which the bank had knowledge. That Messick came 
under the spell of a woman is not the first known instance of the kind; 
but even Messick did not falsify as to the purpose of the checks—he 
did not recite that they were for the “purchase of livestock.” Evidently, 
he was not equal to saying nay to the woman, but he did omit to attach 
te the checks through which the woman illegally became possessed of 
the funds in question, the notation necessary to their adequacy. That 
omission operated to bring the bank’s agreement with plaintiff into play 
and controlling importance. 

The circustances considered, we cannot think the bank exercised the 
care required. Plaintiff made the arrangement upon which is his re- 
liance with the cashier of the bank, who, having “greater inherent 
powers than any other officer of the corporation . . . is generally the 
active financial agent and manager of the bank. He is endowed with 
full power to transact all usual and general business of the bank.” 
First Nat. Bank v. Wich, 62 Colo. 119, 160 P. 1036, 1037. “As a 
deposit is a matter of contract between depositor and bank, the de- 
positor may stipulate at the time of deposit as to how or by whom... 
the money may be drawn out;... The signature upon which a deposi- 
tor is to be bound and the bank is to be authorized to disburse his 
money and charge his account therefor may be whatever they agree 
upon. The bank must, however, in paying out a deposit, comply with 
its agreement with the depositor.” 7 Am. Jur. p, 360, § 506. “Where 
money is specially deposited to be paid on a condition imposed for the 
depositor’s benefit, the bank has no right to pay any part of such money 
on the depositor’s check until the condition is complied with.” 9 C. J. S., 
Banks and Banking § 333, p. 678. “The contract between the bank 
and the depositor is that it will pay out his money only upon and in 
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accordance with his express direction.” Western Union Tel Co. Bi- 
Metallic Bank, 17 Colo. App. 229, 68 P. 115, 116. 

It promotes thought to record that, even where a signature to a 
check is correct, and all other required indicia appear thereon, still, in 
this jurisdiction the bank on which a check is drawn is not liable in 
action to the drawee thereof, and in all legal grace may decline pay- 
ment of the check. United States Portland Cement Co. v. United 
States Nat. Bank, 61 Colo. 334, 157 P. 202, L. R. A. 1917A, 145; Van 
Buskirk v. State Bank, 35 Colo. 142, 83 P. '778, 117 Am. St. Rep. 182; 
Boettcher v. Colorado Nat. Bank, 15 Colo. 16, 24 P. 582. See ’35 
C. S. A. c. 112, § 189. Plaintiff’s allegations considered, we think the 
bank was derelict in three definite particulars: (1) The checks involved 
did not bear the agreed indicia; (2) also, had the required indicia 
appeared, still, the checks indicated that the proceeds were to go to 
plaintiff’s wife, contrary to the express understanding relative to the 
matter; (3) the employment of plaintiff’s cashier checks to the end 
appearing, was violative of the purpose of the bank’s stewardship. Be- 
sides, considering the bank’s duty to its depositor—it owed no duty 
to others in the premises—the allegations reveal generally that which 
should have caused the bank to make use of its right to refuse payment 
of the checks in any event. In all fairness, the bank should answer at 
trial. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Funds Placed with Bank for Payment of Interest on 
Coupons Held Trust Funds and Not Attachable 


Schneider v, National City Bank of New York, Supreme Court, 44 N. Y. 
Supp. (2d) 112 


Where money is deposited by an obligor with its fiscal agent for 
the payment of matured interest coupons and the remittances for 
such payments are designated as ‘‘payment placed’’ at fiscal agent’s 
disposal, and the fiscal agent carries such money so received in separate 
account and applies it toward payment of matured interest coupons 
of the obligor only, and the obligor never draws on said account or 
makes demand for the payment of any moneys accumulated as unpaid 
balance, it is held that such money held by the fiscal agent is a trust 
fund for a special purpose, and therefore not attachable by a creditor 
of the obligor as property of the obligor on a ereditor-debtor relation- 
ship. 

On March 28, 1927, by agreement entered into between the City 
of Rome, Italy, as obligor, and J. P. Morgan & Co. (since sueceeded by 
J.P. Morgan & Co., Inc.) and the National City Company, as bankers, 
the defendant, National City Company, and J. P. Morgan & Co. were 
appointed to be the fiscal agents for the servicing of certain bonds 
thereafter to be issued by the City of Rome in the sum of $30,000,000. 
The bonds were designated ‘‘City of Rome External Loan of 1927 
Sinking Fund 64% Gold Bonds.’’ Interest on the bonds was payable 
semi-annually at the offices of the fiscal agent in the City of New 
York upon presentation and surrender of the interest coupons 
attached to the bonds. The agreement provided that the moneys 
required for the interest payments were to ‘‘be placed by the 
obligor with its fiscal agents in the City of New York at least fifteen 
days in advance of the due dates for payment thereof.’’ Remittances 
were made semi-annually in conformance with the agreement to meet 
the interest payments due to and including April 1, 1940. No funds 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 405. 
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were received by the fiscal agents to pay the interest coupons which 
matured on October 1, 1940, and subsequent thereto. The defendant 
has paid all matured interest coupons which were presented and 
surrendered to it. There is now in its possession the sum of $29,518.50 
representing the aggregate interest on coupons matured from 
October 1, 1927, up to and including April 1, 1940, which were not 
presented for payment. The defendant carried the funds to meet 
interest payments of the obligor in a separate account and applied 
them to payment of matured interest coupons of obligor only. The 
obligor never drew on this account or demanded payments of funds 
accumulated by reason of interest coupons not presented for pay- 
ment. Plaintiff, a bondholder, brought this action and sought a 
warrant of attachment to reach this fund held by the defendant, 
which the plaintiff contended was the property of the City of Rome. 


It was held that the funds sought to be attached by the plaintiff 
were trust funds irrevocably set aside for the benefit of the holders 
of unpaid interest coupons, and hence not subject to plaintiff’s 
warrant of attachment. The obligor parted with all control over 
the funds after they were paid to defendant. It had no right to 
the funds over and against the interest of the holders of the unpaid 
matured interest coupons. 


Action by Fred Schneider and another against the National City 
Bank of New York in aid of warrant of attachment to reach fund held 
by defendant, alleged to be property of foreign municipal corporation. 

Judgment directed for defendant. 

Plaintiff’s action is in aid of a warrant of attachment to reach a fund 
held by the defendant which, plaintiff contends, is the property of the 
city of Rome, Italy. 

On March 28, 1927, by agreement entered into between the city of 
Rome, as obligor, and J. P. Morgan & Co. (since succeeded by J. P. 
Morgan & Co., Ine.) and the National City Company, as bankers, the 
defendant and J. P. Morgan & Co. were appointed to be the fiscal agents 
for the servicing of certain bonds thereafter to be issued by that munici- 
pality in the aggregate sum of $30,000,000. The bonds were designated 
‘*City of Rome External Loan of 1927 Sinking Fund 64% Gold Bonds.’’ 
Interest on the bonds was payable semi-annually at the. offices of the 
fiscal agents in the city of New York upon presentation and surrender 
cf the interest coupons attached to the bonds. The agreement provided 
that the moneys required for the interest payments were to ‘‘be placed 
by the Obligor with its Fiscal Agents in the City of New York at least 
fifteen days in advance of the due dates for payment thereof.’’ 

Remittances were made semi-annually in conformance with the agree- 
ment to meet the interest payments due to and including April 1, 1940. 
No funds were received by the fiscal agents to pay the interest coupons 
which matured on October 1, 1940, and subsequent thereto. 

The defendant has paid all matured interest coupons which were 
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presented and surrendered to it. There is now in its possession the sum © 
of $29,581.50 representing the aggregate interest on coupons matured 
from October 1, 1927, up to and including April 1, 1940, which were not 
presented for payment. It is this fund which the plaintiff, a bondholder, 
seeks to attach as the property of the city of Rome. 

Paul E. Kern, of New York City (Louis Boehm, of New York City, 
of counsel), for plaintiff. 

Shearman & Sterling, of New York City (Lester Kissell, of New 
York City, of counsel), for defendant. 


NULL, J.—The remittances made by the City of Rome were 
denominated by it as ‘‘payments’’ to the fiscal agents and as amounts 
‘‘placed’’ at their disposal. The first of these was made to the defendant, 
which promptly paid over one-half of the amount to J. P. Morgan & Co., 
the other fiscal agent. The subsequent remittances were made to J. P. 
Morgan & Co., which in turn paid over one-half to the defendant. The 
payments by J. P. Morgan & Co. to the defendant were accompanied 
by letters stating that they constituted ‘‘your one-half of funds received 
today for your use.’’ To the city of Rome, J. P. Morgan & Co. acknowl- 
edged that they had ‘‘paid to the National City Bank, as Joint Fiscal 
Agents, their one-half of these funds.’’ To the obligor and the fiscal 


agents, alike, the remittances on account of interest were payments and 
not moneys to be carried on deposit. 


The evidence in other respects does not bear out plaintiff’s contention 
that the relationship between the defendant and the city of Rome was 
one of banker and depositor and hence, one of debtor and creditor. The 
funds were handled in the trust department of the defendant. All the 
remittances included the commissions of the fiscal agents on the entire 
amount without regard or reference as to how much the fiscal agents 
actually paid out. The moneys received by the defendant were carried 
in a separate account and were applied solely to the payment of the 
maturing interest coupons. The city of Rome never drew on that account 
and never made any deposit of moneys into it. For the thirteen years 
of the defendant’s fiscal agency, no part of the fund or balance accumu- 
lated by virtue of the unpaid matured interest coupons was paid to 
the city of Rome nor was there any demand made for such payment. 
The city of Rome did not even request the repayment of unearned 
commissions. The dealings of the city of Rome with its fiscal agents 
and the fiscal agents with each other point to a course of conduct which 
is not consonant with the practices commonly employed between a bank 
and its depositor. They are indicative, rather, of a relationship in which 
the quandam depositor has wholly divested itself of funds by payment 
the same into its bank for the discharge and liquidation of an acknowl- 
edged obligation. 
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I am of the opinion that the holding in the case of Nacional 
Financiera S. A. v. Speyer, 261 App. Div. 599, 26 N. Y. S. 2d 865, was 
intended to be restricted to its own facts. Other than that it was con- 
cerned with a balance in an interest coupon account, the facts in the 
Nacional case have little in common with the facts in the instant action. 
Nor can I subscribe to the contention that the Nacional case intended a 
distinction between a balance remaining in an interest coupon account, 
per se, and a balance remaining in a sinking fund account. Such dis- 
tinction has hitherto been made, but the decision in the case of Brown v. 
McCain, 263 App. Div. 948, 34 N. Y. S. 2d 135, would indicate that the 
Appellate Division in this Department has found no warrant in principle 
for such distinction. While it is not every deposit of funds applicable 
to a special purpose which will invoke the trust relationship, it will by 
no means exclude it, if from the words and conduct of the parties it 
definitely appears that such was the intent and objective of the parties 
affected. It is not the designation of the fund nor the purpose to which 
it is to be devoted which constitutes the criterion of the legal obligation 
created thereby. It is the actual relationship of the parties, derived from 
their words and conduct, which must govern the nature and extent of the 
liability. Rogers Locomotive & Machine Works v. Kelley, 88 N. Y. 
234, 88 N. Y. 234. 

There is no fundamental difference between the case at bar and 
Brown v. McCain, supra. In the latter case, the provisions of the 
contract granting discretion to the fiscal agent to represent the bond- 
holders, neither added to nor detracted from the trust. obligation already 
existent. The obligations arising from the trust relationship are created 
by law. The rights and duties thereby imposed are not subject to 
defeasance at the option of the trustee. Similarly, that the designation 
of the fiscal agent may not be irrevocable is not a point of difference. 
The capacity to revoke the designation may subject the trust and the 
trustee to limitation in point of time. It cannot, however, alter the 
duties and obligations of the relationship so long as the relationship 
continues to exist. 

It is my conclusion that the funds sought to be attached are trust 
funds irrevocably set aside for the benefit of the holders of the unpaid 
interest coupons which have matured prior to and including April 1, 
1940. The city of Rome parted with all control over these moneys after 
they were paid to the defendant. It has no right to them over and 
against the interest of the holders of the unpaid matured interest 
coupons. The fund in question is not subject to plaintiffs’ warrant of 
attachment. Judgment is directed for the defendant. 

Plaintiffs’ motion to exclude the latter part of Paragraph XXIII 
of the so-called stipulation, setting forth the price ranges of the bonds, 
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is granted. Defendant’s motion to exclude plaintiffs’ exhibits 20, 23, 24 - 
and 25 is denied. 

In view of this determination, it is unnecessary to pass upon the other 
points raised by the defendant. Plaintiff may have 30 days’ stay and 
60 days to make a case. 


Bank Deposit on Mortgagor’s Account Held Not One 
Of General Debtor-Creditor Relationship 


Tharp v. St. Georges Trust Co., Court of Chancery of Delaware, 34 Atl. 
Rep. (2d) 253 


Generally the relationship between a bank and a general depositor 
of funds is that of debtor and creditor, and is in no sense of a 
fiduciary nature, and any amount claimed to be due the depositor 
ean usually be recovered in an action at law. However, where it 
appears that a mortgagor relies upon a trust company to apply funds 
deposited to mortgagor’s account to payment of certain legal 
expenses incident to a mortgage transaction, and mortgagor gives the 
trust company blank checks for said purpose, and mortgagor makes 
demand for statement of account, but receives only a partial account 
of disbursements made and other payments, the purpose of which 
mortgagor has no knowledge of, are made and checks therefor are 
not returned to the mortgagor, it is held that above facts are such 
to warrant a bill in equity for an accounting. The facts seem to 
indicate a relationship of principal and agent between the mortgagor 
and the trust company, of a fiduciary nature which justifies 
mortgagor’s petition in equity for an accounting. In the event the 
mortgagee starts foreclosure proceedings at law as threatened, the 
mortgagor cannot litigate his alleged right to a credit on the principal 
debt by a plea filed in that proceeding when no such payment was 
actually made. Mortgagor’s defensive remedy in law court would, 
therefore, be wholly inadequate, and threatened proceedings should 
be enjoined. Equity has jurisdiction to enjoin threatened fore- 
closure proceedings, 


Bill by Levi Tharp and Mary H. Tharp against St. Georges Trust 
Company to enjoin the threatened foreclosure of a mortgage and for 
other relief. On defendant’s demurrer. 

Demurrer overruled. 

Bill to enjoin the threatened foreclosure of a mortgage, constituting 
a lien on property of the complainants, in the Superior Court for New 
Castle County; to compel the St. Georges Trust Company, the mort- 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) §§ 390, 405. 
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gagee, to pay to Levi Tharp, one of the complainants, all monies standing 
to his credit in that institution on October 16th, 1941, in excess of the 
amounts paid by it to complete the purchase of certain property, which 
the complainants had agreed to buy, and any other legitimate disburse- 
ments made for them in connection therewith, and asking for an 
accounting. 

There was a prayer for general relief, 

The bill was filed December 16th, 1942, and the defendant demurred 
thereto because it appeared that the complainants had an adequate 
remedy at law. 

The material allegations of the bill will appear in the opinion of the 
Court. 

George W. Lilly, of Wilmington, for complainant. 

Martin G. Hannigan, of Wilmington, for defendant. 


THE CHANCELLOR.—The bill alleges that by a contract, in 
writing, dated August 18th, 1941, Levi Tharp, one of the complainants, 
agreed to purchase a tract of land in New Castle County, Delaware, for 
$4,000, and that he paid $1,000 on account; the balance was to be paid 
on a specified date. He applied to the St. Georges Trust Company, a 
banking institution doing business at Newport, Delaware, for a loan of 
$3,000 in order to pay that balance when due. His application was 
granted, and the loan was to be secured by two mortgages, to be executed 
by him and Mary H., Tharp, his wife, the other complainant. One of 
these mortgages was to be a lien on the property about to be purchased ; 
the other was to cover certain property owned by Levi Tharp in Kent 
County, Maryland. Both were dated October 15th, 1941, were executed 
and acknowledged by the complainants on or about October 18th of that 
year, and were due and payable ‘‘on the expiration of one year from the 
date.’’ All negotiations for the loan and the consummation of the 
transaction, by the execution of the required papers, were handled for 
the Trust Company by Benjamin Vinton, its Vice-President. Imme- 
diately after the mortgages had been executed, Tharp noticed that they 
had been drawn to secure the payment of $4,000 instead of $3,000, which 
he had intended to borrow, and called Vinton’s attention to that fact. 
The latter replied that certain legal expenses would be incident to the 
transaction, and the Trust Company was, therefore, making him an 
additional loan of $1,000. Vinton, also, stated that whatever the 
balance might be, after deducting the expenses of searching the title of 
the property about to be purchased, the preparation of the mortgages, 
etc., it ‘‘would be credited to the complainant in reduction of the face 
of the mortgage.’’ At the same time, he ‘‘procured from’’ Levi 
Tharp ‘‘a number of checks on the St. Georges Trust Company 
signed in blank’’ by the latter. The $4,000 borrowed was deposited to 
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Tharp’s credit in the St. Georges Trust Company, and, on October 16th, « 
1941, the contemplated purchase was completed by the payment of the 
balance due on the contract price. The deed was made to the com- 
plainants jointly, as husband and wife, and the Delaware mortgage, 
intended to bind thereon, was recorded in the proper office in New Castle 
County ; the mortgage on the Maryland property, owned by Tharp, was 
never recorded. After October 16th, 1941, the complainants repeatedly 
demanded that the defendant render ‘‘a statement’’ of the whole trans- 
action, but their demands were never fully complied with. The only 
information furnished was: (1) A bank statement of Levi Tharp’s 
account, showing the deposits made, the withdrawals therefrom, and the 
balances on various specified dates; and (2) a copy of a statement 
furnished the St. Georges Trust Company by the attorney who had 
prepared the deed for the property purchased, searched the title and 
prepared the mortgages, showing disbursements made in connection 
therewith. A copy of the bank statement is attached to the com- 
plainants’ bill, from which it appears that it was furnished to Levi 
Tharp on or after December 15th, 1941. No checks, drawn on his 
account, were returned to him. It appears, however, that $4,000 was 
deposited to his account on October 16th, 1941, and that prior to that 
time he had a balance to his credit of $13.16. The following sums were 
withdrawn from his account: October 16th, 1941—$3100 and $100; 
October 21st, 1941—$21.85, and October 22nd, 1941—$778.15. On 
December 19th, 1941, the balance of $13.16 was, also, charged against 
his account, and it was closed. 

A copy of the statement rendered by the attorney to the defendant 
was, also, attached to the bill, was dated October 28th, 1941, and was as 
follows: 

‘The following is a statement of disbursements made out of check 
No. 6517 in the amount of $3100 in re Levi Tharp: 


aOR a Ne ne aeRO aE $3024.00 
Notary Certificate 

Recording of Deed and Mortgage 

Judgment of J. Tyson Heather 

Taxes for Queen Anne’s County 

L. Paul Ewell, Esquire 

Martin G,. Hannigan, Esquire 

Deed-Hillside Lodge, Ine. and Levi Tharp 

Mortgage and Bond 

Title Insurance 


$3165.52”? 


The complainants allege, on information and belief: 
(1) That the withdrawals of $3100 and $100 on October 16th, 1941 
were made by the St. Georges Trust Company. 
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(2) That the judgment of J. Tyson Heather against Levi Tharp in 
Queen Anne County, Maryland, for the payment of which $30.62 was 
retained, has never been paid or satisfied. 

They further allege that they have no knowledge, whatever, with 
respect to the disposition of the sums of $21.25, $778.15 and $13.16, which 
appear to have been withdrawn from Tharp’s bank account by checks. 

The complainants have been informed that the St. Georges Trust 
Company intends to institute foreclosure proceedings in the Superior 
Court for New Castle County on the Delaware mortgage, and allege 
fraud. For the purposes of this proceeding, all well pleaded facts are 
admitted by the defendant’s demurrer. 

In the absence of some equitable circumstances, cases in which the 
mere recovery of money is sought do not, ordinarily, come within the 
concurrent jurisdiction of a Court of Equity. Bovay et al. v. H. M. 
Byllesby & Co., Del. Ch., 12 A. 2d 178; Cochran v. Cochran, 2 Del. Ch. 
17; Township of Franklin v. Crane, 80 N. J. Eq. 509,.85 A. 408, 43 
L. R. A., N. 8., 604; 1 Pomeroy’s Eq. Jur., 5th Ed., §§ 178, 180. More- 
over, when the primary rights of the complainants are purely legal, 
though fraud is alleged and an accounting asked for, equity does not 
have jurisdiction if there is an adequate and complete remedy at law 
by an action of assumpsit, or otherwise. Bovay et al. v. H. M. Byllesby 
& Co., supra; Cochran v. Cochran, supra; Buzard v. Houston, 119 U. 8. 
347, 7S. Ct. 249, 30 L. Ed. 451; 1 Pomeroy’s Eq. Jur., 5th Ed., supra; 
see, also, O’Neil v. E. I. Du Pont de Nemours & Co., 12 Del. Ch. 76, 
106 A. 50; Illinois Finance Co, v. Interstate Rural Credit Ass’n, 11 
Del. Ch. 349, 101 A. 870; Cochran v. F. H. Smith Co., 20 Del. Ch. 159, 
174 A, 119. 

The relation between a bank and a mere general depositor of funds 
is that of debtor and creditor, and is in no sense of a fiduciary nature; 
and any amount claimed to be due the latter can usually be recovered in 
an action at law. National Dredging Co, v. President, etc., of Farmers’ 
Bank, 6 Pennewill 580, 69 A. 607, 16 L. R. A., N. S., 593, 130 Am. St. 
Rep. 158; Foley v. Hill, 2 H. L. Cas, 28; 4 Pomeroy’s Eq. Jur., 5th Ed., 
§ 1421, p. 1081. Moreover, the mere relation of principal and agent does 
not permit the filing of a bill for an accounting. King v. Rossett, 148 
Eng. Reprint 820; Dorman v. Crooks State Bank, 55 8. D. 209, 225 
N. W. 661, 64 A. L. R. 614; 4 Pomeroy’s Eq. Jur. 1079, supra. But 
equity will assume jurisdiction in cases where there is a special relation 
of trust and confidence between the parties, and the matters, for which 
an accounting is sought, are peculiarly within the knowledge of the 
agent. Davis v. Marshall, 114 Va. 193, 76 S. E. 316, Ann. Cas. 1914B, 
1025 ; Dorman v. Crooks State Bank, supra; 4 Pomeroy’s Eq. Jur., 1079, 
supra; see, also, Illinois Finance Co. v. Interstate Rural Credit Ass’n, 
supra; 32 Ann. Cas. 1028, 1029, note. 


Lar | 
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The facts alleged and admitted by the demurrer indicate that Tharp 
relied on the St. Georges Trust Company to apply the money borrowed 
and deposited to his account in payment of the balance due on the 
property which he had agreed to purchase, and on which the Delaware 
mortgage was to be a lien, and, also, in payment of the necessary legal 
expenses incident to those transactions; any balance was to be applied 
on the principal of the mortgage debt. The checks, signed in blank by 
Tharp, were given to Vinton, as Vice-President of the Trust Company, 
for no other purpose; but other payments, the purpose of which the 
complainants have no knowledge, seem to have been made and the 
checks used have not been returned to the maker. While not expressly 
alleged, there seems to have been a relation of principal and agent 
between Tharp and the Trust Company, of a fiduciary nature, which 
may justify a bill in equity for an accounting, and, therefore, a full 
disclosure of the entire transaction. This may be true, though it does 
not appear that the transactions between the parties were of a com- 
plicated nature (4 Pomeroy’s Eq. Jur. 1079, supra); but as that 
particular question has not been raised it seems unnecessary to determine 
it. At any rate, this court has jurisdiction. Should the proceedings 
to foreclose the Delaware mortgage be started in the Superior Court, 
the complainants could not litigate their alleged right to a credit on the 
principal debt by a plea filed in that proceeding, when no such payment 
was actually made. Their defensive remedy in that court would, there- 
fore, be wholly inadequate, and the threatened proceedings should be 
enjoined. See Burton v. Willin, 6 Houst, 522, 22 Am, St. Rep. 363; 
Shreve’s Adm’r v. Wells, 2 Houst. 223. 

The defendant’s demurrer to the complainants’ bill is overruled, 
and an order will be entered accordingly. 


State Warrants Not Negotiable Instruments 


Sebring, State Treasurer v. Fagin, Supreme Court of Oklahoma, 141, 
Pac. Rep. (2d) 792 


A state warrant, though negotiable in form, possesses none of the 
attributes or qualities of commercial paper except that it may be 
transferred by delivery or assignment, 

Where a state warrant indorsed in blank is stolen or lost by the 
true owner, a purchaser for value and without knowledge from the 
thief or finder acquires no title thereto. 

One Oden, a state employee, received a state warrant for services 
rendered. Oden indorsed the state warrant and mailed it to a bank 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 897, 898. 
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for deposit. The warrant was never received by the bank and Oden 
was so notified. Thereupon Oden informed the State Treasurer of 
the facts and requested that payment be stopped on the warrant. 
Later a duplicate warrant was issued to Oden and thereafter paid 
by the State Treasurer. Subsequently a negro representing himself 
as Oden, and as a colored state school teacher, presented the warrant 
to the plaintiffs, doing business as Fagin Bros., for the purchase of 
musical instruments. Plaintiffs accepted the warrant in good faith 
and paid the negro the difference between the price of the instrument 
purchased and the amount of the warrant. Plaintiffs deposited the 
warrant in their bank. Later the warrant was returned to plaintiffs 
with notation that payment had been stopped thereon. Thereupon 
plaintiffs contacted the State Treasurer and Oden and were told of 
the cireumstances surrounding the stop payment order. The dupli- 
cate warrant issued to Oden was paid by the State Treasurer after 
all parties knew of the facts surrounding plaintiffs’ possession of 
the warrant. 

It was held that the state warrant, though negotiable in form, 
possessed none of the attributes or qualities of commercial paper 
except that the warrant could be transferred by delivery or assign- 
ment; it was not a negotiable instrument. Therefore the negro, 
whether thief or finder of the warrant, could not convey title thereto 
to the plaintiffs even though they were innocent purchasers for value. 
Plaintiffs could not acquire title to the warrant as Oden could not 
be divested of his title thereto. 


Mandamus action by Benjamin Fagin and Samuel B. Fagin, doing 
business as Fagin Brothers, against Carl B. Sebring, State Treasurer 
of the State of Oklahoma, to compel defendant to pay a state warrant. 
From a judgment for plaintiffs, defendant appeals. 

Reversed. 


Mae Q. Williamson, Atty, Gen., and Fred Hansen, Asst. Atty. Gen., 
for plaintiff in error. 

J. Berry King and George J. Fagin, both of Oklahoma City, for 
defendants in error. 


ARNOLD, J.—Benjamin Fagin and Samuel B. Fagin, doing business 
as Fagin Brothers, brought this action in the District Court of Oklahoma 
County, Oklahoma, to mandamus Carl B. Sebring, Treasurer of the 
State of Oklahoma, to pay State Warrant No. 32,672, in the amount 
of $225. 

There is no controversy with reference to the issues raised by the 
pleadings of the parties. Under the evidence and admissions of the 
parties the facts are as follows: On October 31, 1941, State Warrant 
No. 32,672 was issued and delivered to the payee, C. E. Oden, being 
a salary warrant for services as an employee of the State Board of Public 
Welfare On or about the same day the payee endorsed same in blank, 
attached it to a letter addressed to the Security State Bank of Weather- 
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ford, Oklahoma, directing that said warrant be deposited to the credit 
of Mrs. Oden, enclosed the warrant and letter in a stamped envelope 
addressed to said bank and gave same to his wife with instructions 
to mail said envelope. Mrs. Oden deposited the envelope in the sub- 
station of the Post Office located in the John A. Brown store. On or 
about November 5, 1941, Oden was notified chat the warrant had not 
been received by the bank. He immediately went to the State Treasurer 
and requested that payment of the warrant be stopped unless presented 
by the Security State Bank at Weatherford. Upon filing of the affidavit 
and ‘bond, as required by 74 O. S. 1941 § 34, on November 10, 1941, the 
State Auditor issued and delivered to Oden a duplicate warrant which 
was paid by the State Treasurer on November 19, 1941. 

On November 6, 1941, a negro man went to the place of business of 
the Fagins and bought a musical instrument. In payment therefor he 
presented the warrant in question No. 32,672, stating that he was a 
teacher at a State School for the colored people and that the warrant was 
given him to buy musical instruments for the school and to pay for 
repairs on other instruments. He told the Fagins he was C. E. Oden 
and that he had previously endorsed the warrant. The Fagins accepted 
the warrant in good faith paying to the negro in cash the sum of $141 
which was the amount of the warrant less the price of the instrument 
bought ($84). In due course the Fagins deposited said warrant to their 
account in the First National Bank & Trust Company of Oklahoma City. 
On or about November 12, 1941, it was returned to the bank with the 
notation thereon ‘‘payment stopped’’; they contacted the State Treas- 
urer and C. E, Oden and were advised of the facts hereinbefore set forth. 
It will be noted that although the duplicate warrant had been issued 
at the time the Fagins contacted the State Treasurer, it was not paid 
until after all parties knew that the warrant was in the possession of the 
Fagins as holders in good faith and under the circumstances hereinbefore 
set forth. 

The plaintiffs prayed that a preemptory writ of mandamus issue 
requiring the State Treasurer to pay said warrant. The State Treasurer 
prayed that the issuance of the writ of mandamus be denied and that 
the Fagins be directed to immediately deliver said warrant to him. 
Judgment was rendered in favor of the plaintiffs. 

The defendant contends that a State warrant is a non-negotiable 
instrument; that a thief cannot vest title to a stolen non-negotiable 
instrument in a purchaser, though innocent of the facts. 

Estoppel was not plead, nor is it contended by the plaintiffs that the 
State Treasurer could be or is estopped. 

We have many times held that state or municipal warrants, though 
negotiable in form, possess none of the attributes or qualities of com- 
mercial paper except that such can be transferred by delivery or assign- 
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ment; that they are not negotiable instruments. Logan County Bank v. 
Farmers’ National Bank, ’’ Okl, 592, 155 P. 561; Crawford v. Noble 
County, 8 Okl. 450, 58 P. 616; Jack v. National Bank, 17 Okl. 430, 89 P. 
219; Harbaugh et al. v. Walker, 178 Okl. 280, 62 P. 2d 626. See, also, 
annotation in 36 A, L. R. 949; Combs v. Hodge, 21 How. 397, 16 L. Ed. 
115. ; 

The general rule is that a thief or finder of a non-negotiable in- 
strument cannot convey title thereto. The rightful owner’s title cannot 
be feloniously divested even though the attempted sale is to an innocent 
purchaser for value. Ownership in such instance follows the general 
rule applicable to chattels. See Jones v. American Savings Bank & 
Trust Company, 139 Wash. 598, 247 P. 1017; Manker v. American 
Savings Bank & Trust Company, 131 Wash. 430, 230 P. 406, 42 A. L. R. 
1021; Vawter et al. v. Gates, 66 Kan. 505, 72 P. 207, 97 Am. St. Rep. 383. 

It follows that where a state warrant endorsed in blank is stolen from 
or lost by the true owner an innocent purchaser for value from the thief 
or finder acquires no title thereto. 

In Harbaugh et al. v. Walker, supra, the owners of county warrants 
delivered them to a bank for a certain purpose. The bank, in violation 
of the limited terms of delivery, pledged the warrants to a County 
Treasurer as additional security for county deposits in said bank. In 
that case we held that warrants are transferable but that the purchaser 
from another than the rightful owner can take only such rights as a 
rightful owner has parted with, except where the owner is estopped 
by his own acts from asserting, as against the innocent purchaser, owner- 
ship thereof. 

There is no contention jn the case at bar that the warrant in question 
is not transferable. In fact Oden was attempting to transfer to the bank 
at Weatherford. The delivery to the bank at Weatherford was never 
accomplished because the warrant was either lost or stolen. The case 
before us does not present a controversy between Oden, the payee of 
the warrant, and the Fagins who claim title from the thief or finder. 
Obviously the case is not in point. 

The Fagins also cite and rely upon Fidelity Trust Company v. 
Palmer, 22 Wash. 473, 61 P. 158, 79 Am. St. Rep. 953; City of Marcus 
v. Ofner, 103 Wash. 478, 175 P. 31; Woodworth v. School District No. 2, 
103 Wash, 677, 175 P. 321, as supporting their contention that the war- 
rant in question is negotiable and not subject to the defense available 
in cases involving non-negotiable instruments. 

Those cases are discussed by the Supreme Court of the State of 
Washington in Manker v. American Savings Bank & Trust Company, 
supra. Apparently the Washington court holds that a warrant of that 
state drawn upon the general revenue fund constitutes an unconditional 
promise to pay and is negotiable under the negotiable instrument laws 
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but that a warrant drawn upon and payable out of a particular fund 
does not constitute an unconditional promise and is non-negotiable. The 
State Treasurer in the case at bar attempts to point out these distinctions. 
However his may all be, we have consistently held that state warrants 
are non-negotiable and we decline to depart from this rule. 

We conclude that the plaintiffs did not show a clear legal right to 
a writ of mandamus; the court below should therefore have denied them 
relief. Judgment reversed. 


Liability of Fiduciary for Delegation of Duties Under 
Agency Agreement 


In re Kohler’s Estate, Supreme Court of Pennsylvania, 33 Atl. Rep. 
(2d) 920 


Where decedent by will empowers executrix to convert real estate 
and directs her to pay moneys received to designated trustee for 
investment, and executrix acting under advice of counsel, retains 
part of the proceeds of the real estate in order to provide funds for 
preservation of unproductive real estate until sold and invests such 
funds in legal investments, it is held that the executrix acted properly 
in making the investments and is not chargeable with loss resulting 
from depreciation in the value of the investments, 

Where executrix executes an agency agreement with a trust 
company whereby the trust company becomes the agent and attorney 
in fact for the executrix, receives all securities, agrees to collect the 
income, make such investments as executrix authorizes and, ‘‘to 
suggest suitable investments for any principal money in hand, with- 
out assuming any responsibility for the value or safety of such 
investments,’’ and trust company is to receive a commission of 3 per 
cent on all income collected, it is held that the agency agreement by 
its terms delegates no authority to invest, and since evidence fails 
to disclose an improper delegation of discretionary duties by the 
executrix, the executrix cannot be surcharged with any loss, if any, 
oceasioned by said agency agreement. 


In the matter of the estate of Martin Luther Kohler, deceased. From 
a decree of the Orphans’ Court dismissing exceptions to adjudication 
in the estate of Martin Luther Kohler refusing to surcharge the execu- 
trix for alleged improper investment of proceeds from sale of real estate, 
Else K. Campbell and others appeal. 

Decree affirmed. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 503. 
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Frederick B. Smillie and Smillie & Bean, all of Norristown, for 
appellant. . 

Thomas Stokes, of Philadelphia, for Fidelity-Philadelphia Trust 
Bldg. 

Russell J. Brownback, of Norristown, and E. C, Shapley Highley, 
of Philadelphia, for appellee. 


PATTERSON, J.—This appeal is from the refusal of the court 
below to surcharge an executrix for the alleged improper investment of 
the proceeds from a sale of principal real estate. 


Martin Luther Kohler died August 20, 1916. By his will his 
daughter, Ruth K. Bates, appellee, was appointed executrix. She was 
empowered, but not directed, to convert decedent’s real estate and 
directed to ‘‘pay all moneys received by her to The Philadelphia Trust, 
Safe Deposit and Insurance Company of Philadelphia [now the Fidelity- 
Philadelphia Trust Company] in trust to invest the same and keep the 
same invested .. .’’ A spendthrift trust was created for his two daugh- 
ters, the executrix and Else Campbell, during their lives. Their issue 
were the remaindermen. Letters testamentary were issued to appellee 
on August 25, 1916, and in 1917 a first account was filed, audited and 
confirmed. The auditing judge awarded $2,629.05 to appellee for the 
purpose of preserving the unproductive real estate until a sale thereof 
could be effectuated. A period of twenty years was required for the 
conversion of all real estate, the last tract being sold in 1937. The 
estimated cost for maintaining the real estate was $2,000 yearly. 

To prevent an unnecessary impairment of principal, appellee, pur- 
suant to advice of counsel, retained and invested a portion of the 
proceeds received from the sale of real estate. By 1924 the amount so 
invested was $25,000. That sum was invested in government securities 
for the executrix by T. E. Frame, vice-president of the Fidelity- 
Philadelphia Trust Company. Appellee was advised and urged by the 
Trust Company to open an agency account, and on October 2, 1924, 
executed an agency agreement prepared by the company. By this 
agreement the Trust Company became the agent and attorney-in-fact 
for the executrix, formally received all securities, agreed to collect the 
income, make such investments as she should authorize and ‘‘to suggest 
suitable investments for any principal moneys in hand, without assuming 
any responsibility for the value or safety of such investments,’’ and 
was to receive a commission of 3 per cent on all income collected. 

On May 16, 1938, on motion of appellants, Else Campbell, a life 
tenant, and Dorothy Miller and Robert Campbell, remaindermen, a 
citation was issued directing the trustee to show cause why an account 
should not be filed. The trustee thereupon caused a similar citation 
to be directed to the executrix. On November 4, 1938, twenty-one years 
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after the testator’s death, separate accounts were filed by the executrix 
and the trustee. Only the account of the executrix is here involved. 
To this account appellants filed exceptions, urging that the investments 
were improperly made and, in the alternative, that if the executrix had 
the power to so invest, there had been an unlawful delegation of that 
power. The trustee was awarded the investments at their face value. 
Appellants contend that the true value of these investments is far less 
than their face value and, therefore, they should have been replaced with 
cash, measured by the present market value, with interest thereon from 
the date of investment. Exceptions to the adjudication were dismissed 
and this appeal followed. 

The duty of an executor generally is not to retain and invest, but 
to liquidate and terminate. Restatement, Trusts, section 6. If, however, 
a valid reason exists for the retention of a fund by the executor, it is 
incumbent upon him not to permit such fund to remain idle, but 
to invest it, and if there is a default in this regard he is chargeable with 
lawful interest thereon. In re Henry’s Estate, 341 Pa. 439, 19 A. 2d 
66; In re Dick’s Estate, 183 Pa. 647, 39 A. 2; Bruner’s Appeal, 57 Pa. 
46; Yundt’s Appeal, 13 Pa. 575, 53 Am. Dec. 496. See, also, Landis v. 
Seott, 32 Pa. 495. 

In investing a portion of the principal the executrix acted as a 
reasonable and prudent person under the circumstances. Counsel was 
consulted before the reserve was created, a sum for maintaining the 
unproductive real estate was awarded to her by the auditing judge when 
the first account was confirmed, and she endeavored to preserve the 
principal of the estate. There was a valid reason for the retention of 
the fund, and all investments were legal investments. Whether her 
counsel was correct in assuming that the trustee had no power to hold 
the real estate under the will is a question not here involved. Suffice 
it to say that she relied upon advice of competent counsel in retaining 
the fund for investment purposes. Where a guardian or other fiduciary 
acts in good faith, under the advice of a competent lawyer, he is not 
liable for mistakes of law, if such there be, or for errors in judgment.’’ 
In re Dempster’s Estate, 308 Pa. 153, 158, 162 A. 447, 448. See, also, 
Riebel’s Estate, 321 Pa. 145, 149, 184 A. 118; In re Henry’s Estate. 
supra, 341 Pa. 447, 19 A. 2d 66; In re Kline’s Estate, 280 Pa. 41, 44, 
124 A. 280, 32 A. L. R. 926. 

Having acted properly in making the investments, has the executrix 
breached her fiduciary duty to the beneficiaries by delegating this power 
to invest? That the power to invest the funds of an estate is a personal 
one, to be exercised by the one to whom the testator entrusted such power, 
is admitted. See Restatement, Trusts, section 171. Appellee relies upon 
the agency agreement and maintains that, on its face, it cannot be 
construed to have delegated to the trustee-agent the broad power com- 
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plained of, for the reason that there has been given only the right to 
‘“suggest’’ suitable investments and the investments were made as agent 
and only with the principal’s consent and at her direction. Appellants 
contend, however, that the power was in fact delegated. 

That a fiduciary may not delegate to another the performance of a 
duty involving this discretion and judgment is well settled. In re 
Clabby’s Estate, 338 Pa, 305, 12 A. 2d 71; In re Seamans’ Estate, 333 
Pa. 358, 5 A. 2d 208, 122 A. L. R. 793; In re Iscovitz’s Estate, 319 Pa. 
277, 179 A. 548; In re Bohlen’s Estate, 75 Pa. 304; Restatement, Trusts, 
section 171(H). This is true even though the one to whom the power 
is delegated is a co-fiduciary. Bohlen’s Estate, supra. That the agency 
agreement by its terms delegated no authority to invest must be conceded. 
If, however, there has been a delegation in fact the Court is not powerless 
to act. It may, and should, charge the fiduciary with any loss resulting 
from the breach of his fiduciary duty. Appellee relies upon In re 
Clabby’s Estate, supra. In that case this Court said (338 Pa. at page 
315, 12 A. 2d at page 76): ‘‘This instrument, on its face, could not have 
the broad effect attributed to it by the court below. It merely em- 
powered the attorney-in-fact to hold the trust assets for safekeeping, 
to collect income and to distribute it under the terms of the will. The 
agent was given no power over investments, and the actual management 
of the trust remained at all times in the hands of the trustee. .. .’’ 
The record before us, however, shows that the agent did not limit itself 
solely to the exercise of purely ministerial duties. The manner in which 
the agency agreement operated is the criterion by which the scope and 
extent of delegated power must be determined. 

A delegation of duties, as shown in Re Iscovitz’s Estate and In re 
Seamans’ Estate, both supra, does not appear here. In those cases the 
funds had been turned over to an agent with privileges to invest and 
manage as the fiduciary should direct. The fiduciaries, however, seem 
to have believed they were ‘‘relieved of the duty of keeping a watchful 
eye on the situation.’’ [333 Pa. 358, 5 A. 2d 212, 122 A. L. R. 793.] 
Here the executrix maintained constant contact with her agent; she 
had numerous conversations with Mr. Frame; and, she knew of all 
transactions and approved them. At the same time she was endeavoring 
to liquidate the remaining unproductive real estate. What Scott on 
Trusts (p. 916) says with regard to the delegation of duties in Re 
Bohlen’s Estate, supra, is applicable here: ‘‘It was the duty of the 
[executrix] to exercise [her] own discretion in determining whether 
the securities should be sold and at what price. The result would be 
different if [the executrix] had exercised [her] discretion in determining 
to sell the specific securities and in fixing the price, or if the sale had 
been reported to [her] and in the exercise of [her] discretion [she] had 
ratified it.’’ 
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The evidence fails to disclose an improper delegation of discretionary 
duties, for the breach of which the executrix could be surcharged for 
loss, if any, occasioned thereby. 

The decree of the court below is affirmed. Costs to be paid out of 
the estate. 


Purchaser of Note Not Precluded As Holder in Due 
Course for Knowledge of Suspicious 
Circumstances 


Newton v. Reconstruction Finance Corporation, Court of Civil Appeals 
of Texas, 173 S, W. Rep. (2d) 510 


Mere knowledge of suspicious circumstances on part of purchaser 
of note does not constitute evidence from which alone may be inferred 
bad faith precluding the purchaser from the status of a holder in 
due course. 

In this case maker executed and delivered a note to the president 
of a company for the specific purpose of obtaining a loan from a 
bank to the maker. The president of the company had the note 
indorsed by the bank without recourse and by the company, by its 
president, without the maker’s knowledge or consent. The president 
of the company allowed the bank to pledge the note with Reconstruc- 
tion Finance Corporation as collateral to secure an increase of the 
company’s loan. It was held that the pleadings and evidence were 
insufficient to take case to jury on question of whether Reconstruction 
Finance Corporation took note in bad faith and therefore was not a 
holder in due course. 


Action on a promissory note by Reconstruction Finance Corporation 
against J. Newton, wherein the defendant made the Mercantile National 
Bank of Dallas and others third parties defendant asking recovery 
against them of any amount plaintiff might recover against defendant. 
Plaintiff was granted a separate trial as against defendant. From a 
judgment entered upon an instructed verdict in favor of plaintiff, 
defendant appeals. 

Judgment affirmed. 

Bond, Crofts & Bond, of Terrell, for appellant. 

Sawnie R. Aldredge, of Dallas, for appellee. 

MeGILL, Special Commissioner.—This is an appeal from a judg- 
ment of the 95th Judicial District Court exercising jurisdiction in Dallas 
County. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 630. 
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Appellee, Reconstruction Finance Corporation, sought, as a holder 
in due course, to recover from appellant, J. C. Newton, as maker, a 
balance of principal, interest and attorney’s fees due on a promissory 
note. The note was for the principal sum of $1,000, was dated March 10, 
1939, due October 1, 1939, was payable to the order of the Mercantile 
National Bank at Dallas, was signed by appellant, and endorsed by the 
Mercantile National Bank by its Vice President ‘‘without recourse’’; 
it also bore the endorsement of Pure Food Products, Inc., a corporation, 
by W. D. Walker, its President. Trial was to a jury, but at the con- 
clusion of the evidence the court peremptorily instructed a verdict for 
appellee for $1,232.85, the balance of principal, interest and attorney’s 
fees due on the note, for which judgment was accordingly rendered. 

We shall hereafter refer to appellee as ‘‘plaintiff,’’ to appellant as 
‘“defendant,’’ to the Mercantile National Bank at Dallas as the ‘‘Bank,’’ 
to Pure Food Products, Inc., as the ‘‘Products Co.,’’ and to W. D. 
Walker as ‘‘ Walker.’’ 

Defendant made the Bank, the Products Co. and Walker third parties 
defendants to the suit, and sought to require plaintiff to make them 
parties defendants, and to demand judgment against them in the first 
instance, which plaintiff refused to do. In the alternative, defendant 
sought to recover against the third parties defendants the amount of any 
judgment plaintiff might recover against him. On motion of plaintiff, 
and over the vigorous protest of defendant, the court granted plaintiff 
a separate trial as against defendant, and later overruled defendant’s 
motion to set aside the order of severance and to consolidate the trial 
with that between defendant and the third parties defendants. 

Defendant has presented one hundred and forty-five points on which 
he predicates his appeal. In four (4th and 143d to 145th, inclusive) 
he complains of the peremptory instruction and rendition of judgment 
thereon. In four (1st to 3d, inclusive, and 5th) he complains of the 
orders granting a separate trial and refusing to consolidate. In twenty- 
five (6th to 30th, inclusive) he challenges the action of the court in 
sustaining exceptions to and striking out portions of his pleading. One 
hundred and eleven points (31st to 141st, inclusive) relate to the 
admission and exclusion of evidence, and one point (142d) relates to 
the court’s refusal to submit defendant’s requested issue on ‘‘bad faith.’’ 

Defendant unquestionably tendered pleading and proof sufficient to 
show a perfect defense to any liability on the note as against any one 
other than a holder in due course. In substance this was: In 1939 
defendant was a farmer; he had raised a cucumber crop that year; the 
Products Co., of which Walker was the president, was engaged in the 
business of packing and salting down cucumbers and preparing them 
for market. Defendant desired the Products Co. to handle his crop, 
and needed $1,000 to enable him to gather it. He signed the note in 
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question and delivered it to Walker, whom he had previously known 
and done business with, with the understanding that Walker should 
use it to procure a $1,000 loan for him from the Bank. Walker repre- 
sented to him that he (Walker) had influence with the Bank and could 
obtain such a loan for defendant. The Bank, however, refused to make 
the loan and Walker notified defendant of such refusal, but failed to 
return the note to him as he requested, always putting him off, and tell- 
ing him that the note was in his (Walker’s) lock box at the Bank, and 
that he would get it. In truth Walker had procured the Bank’s qualified 
endorsement ‘‘without recourse,’’ and had placed the endorsement of 
the Products Co. by him as its president upon the note, all without the 
knowledge or consent of defendant. He then either pledged the note 
with the Bank as collateral to protect the Bank on his overdraft, or the 
overdraft of the Products Co. with it, or pledged it with plaintiff as 
collateral to ‘secure an increase from $15,000 to $25,000 of a loan of the 
Products Co., which it had with plaintiff. The evidence was sufficient 
to support either theory, i. e., that Walker pledged the note with the 
Bank to protect his overdraft or the overdraft of the Products Co., and 
later instructed the Bank to deliver it to plaintiff as collateral on an 
application of the Products Co. for increase of its loan with plaintiff, 
and that plaintiff advanced the money obtained from the increased loan 
to the Bank; or that Walker obtained the note from the Bank and him- 
self: placed it as collateral with plaintiff; that plaintiff used the increased 
loan to pay off the loan of $15,000 and disbursed the balance to pay 
debts of the Products Co. 

Defendant never received any consideration for the note and was 
unwilling that it should be negotiated to any one except the Bank, and 
was willing that it be negotiated with the Bank only on condition that 
the proposed loan of $1,000 should be made by the Bank to him. 

The question is thus presented as to whether or not plaintiff occupies 
the status of a holder in due course under our Negotiable Instruments 
Act (Title 98, Arts. 5932 to 5948, Vernon’s Annotated Civil Statutes). 
Under this statute such defenses are not available against a holder in 
due course. Art. 5935, Sec. 57. A holder in due course is defined in 
Art, 5935, Sec. 52, as follows: 


‘A holder in due course is a holder who has taken the instrument 
under the following conditions: 

‘*1, That it is complete and regular upon its face; 

‘*2. That he became the holder of it before it was overdue, and with- 
out notice that it had been previously dishonored, if such was the fact; 

‘*3. That he took it in good faith and for value; 

‘*4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 
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We think there can be no question but that the note in question was 
complete and regular upon its face, within the meaning of this section. 
The cases of Rabb v. Seidel et al., Tex. Com. App., 250 S. W. 420; 
Foster v. Security Bank & Trust Co., Tex. Com. App., 288 S. W. 438, 
and National Cattle Loan Co. v. Armstrong, Tex. Civ. App., 8 S. W. 2d 
767, writ refused, relied on by defendant to support his theory that no 
contract or liability could arise on the note until there was a valid 
delivery to the payee, do not sustain this proposition when the instru- 
ment is in the hands of a holder in due course. As to him, a valid 
delivery thereof by all parties prior to him so as to make them liable 
to him is conclusively presumed. Art. 5932, Sec. 16. There is no 
question but that plaintiff became the holder of the note before it was 
overdue, and that it had no actual notice of any infirmity in it or defect 
in the title of the person negotiating it; nor can there be any serious 
question that plaintiff took the note for value, since the evidence showed 
that after exhausting all other collateral plaintiff held an unsatisfied 
judgment for some $16,000 against the Products Co. Art, 5933, Sec. 27. 

The serious question, which we think is decisive of this appeal, is 
whether the pleading—including that which was stricken—and the 
evidence—including that which was excluded—raised any issue as to 
whether plaintiff took the note in good faith, or under circumstances 
such as amounted to bad faith within the meaning of Art. 5935, Sec. 56. 
If such issue was raised by any evidence, it became a question of fact 
for the jury. Kaufman Oil Mill v. North Texas Nat. Bank, Tex. Civ. 
App., 16 S. W. 2d 143, writ refused; Walker v. Commercial Credit Co., 
Tex. Civ. App., 107 S. W. 2d 688, writ dismissed. And a peremptory 
instruction was erroneous unless all the evidence was insufficient to 
support a finding of bad faith. West v. First Baptist Church of Taft, 
123 Tex. 388, 71S. W. 2d 1090, at page 1097. 


It is true that bad faith can be established by circumstantial evidence 
(Walker v. Commercial Credit Co., supra; Landon v. Haleomb, Tex. Civ. 
App., 184 S. W. 1098), and that such facts and circumstances as would 
be permissible in an ordinary case to show that the purchaser of a 
negotiable instrument had knowledge of facts that should have put a 
reasonably prudent man upon inquiry, are admissible in evidence as 
tending to show actual knowledge of a defect in the title to the instru- 
ment, or that the purchaser in taking the instrument with knowledge 
of such facts acted in bad faith. Kaufman Oil Mill v. North Texas Nat. 
Bank, supra. But this does not mean that knowledge of suspicious 
circumstances of whatever character constitutes evidence from which 
alone bad faith may be inferred. Evidence may be admissible as tending 
to prove a fact to be established without being sufficient of itself to 
support a finding of the fact. West v. First Baptist Church of Taft, 
supra, 123 Tex. 388, 71 S. W. 2d at page 1097. What circumstances 
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are sufficiently suspicious to constitute bad faith on the part of a 
purchaser of a negotiable instrument are generally held to be a question 
of fact. But the rule is well settled in this State that ‘‘to serve as 
evidence to support a finding of bad faith, the unheeded suspicious 
circumstances must be of a substantial character and so strong that bad 
faith rather than merely negligence can reasonably be inferred from 
them.’’ American Surety Co. of N. Y. v. Fenner, 133 Tex. 37, 125 
S. W. 2d 258, at page 260; West v. First Baptist Church of Taft, supra;. 
Quanah, A. & P. R. Co. v. Wichita State Bank & Trust Co., 127 Tex. 
407, 93 S. W. 2d 701, 106 A. L. R. 821. 

Furthermore, when fraud is shown in the inception of the instrument,. 
in order to avoid such defense, the holder must prove that he obtained 
the paper before maturity in good faith and for a valuable consideration. 
But ‘‘when he has shown that he has paid value in the usual course of 
business and the circumstances attending the transfer cast no suspicion 
upon the fairness of his intent, he need go no further, and it then 
devolves upon the defendant to show notice to him in order to defeat 
a recovery.’’ Prouty v. Musquiz, 94 Tex. 87, 58 S. W. 721, 722. 

This was the rule at common law, and, as held by this court, it has 
not been changed by the Negotiable Instruments Act. Shaw v. San 
Jacinto Realty Co., Tex. Civ. App., 16 S. W. 2d 341, writ refused. 

In the light of these principles, let us examine the pleadings and 
evidence to ascertain whether or not the issue of bad faith was im- 
properly withdrawn from the jury. 

Although defendant pleaded actual notice, there was no evidence 
that plaintiff had any actual notice of any infirmity in the note or any 
defenses as between defendant and the third parties defendants. De- 
fendant made general allegations of bad faith and also alleged: ‘‘that 
from prior transactions and business dealings between plaintiff and 
W. D. Walker and The Pure Food Products, Ine., as well as from the 
reading of the note, character of endorsements thereon, the plaintiff 
carelessly and negligently failed to inquire and investigate all or any 
of the facts in connection with the making of the note, its -delivery, 
acceptance, or non-acceptance.’’ 

The allegations of facts on which defendant relies to have required 
a reasonably prudent business man to have made an investigation 
whereby defendant’s defenses to the note would have been ascertained 
and to constitute bad faith are replead in his third supplemental answer 
to plaintiff’s third supplemental petition. They are in substance that 
plaintiff’s managing officers were shrewd business men; that plaintiff’s 
principal business is lending money, and its officers were well versed 
in the usages and customs of lending money; were well acquainted with 
the managing officers of the Bank; knew the Bank’s principal business 
was lending money and taking notes as security therefor; knew the 
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note was payable to the order of the Bank and bore its qualified endorse- 
ment; knew the Products Co. was not engaged in lending money, but 
that the purpose of its incorporation was pickling cucumbers; knew that 
its act in endorsing the note was not connected with the purposes of 
its incorporation; knew that it was unusual for a bank to take a note 
payable to its order and then immediately place its qualified endorse- 
ment thereon and deliver it to a stranger; knew that the Products Co. 
was a borrower and not lender; knew it was indebted to plaintiff for 
many thousands of dollars incurred in the previous year which it was 
unable to pay; knew it was insolvent and not financially able to have 
purchased the note. That plaintiff required Walker and the Products 
Co. to execute a separate written assignment to the note; that plaintiff’s 
office was within a few blocks of the Bank, both had telephones, yet 
plaintiff intentionally disregarded and refused to learn the facts under 
which the note was given. 

Defendant also contends that bad faith was shown by a letter which 
was introduced in evidence by plaintiff. The evidence is not clear 
whether Walker volunteered to produce this letter or whether plaintiff’s 
examiners requested him to do so. It is dated August 28, 1939, and 
was delivered to plaintiff on that date. It was as follows: 


‘‘Aug. 28th, 1939. 
““R. F. C. Co, 
‘Gentlemen I havnt had a settlement on cucumbers but it is satisfactory 
for Mr. Walker to pay the 500.00 note and will pay the 1000.00 note 
when comes due. 
‘*Yours very truly 
“*J. C. Newton.’’ 


Plaintiff proved by its local assistant manager, who testified from 
the records in its office, that the application of Walker for the Products 
Co,-to increase its loan from $15,000 to $25,000 was made at its office in 
Dallas on May 15, 1939, and was investigated by its examiners and 
finally approved and the money disbursed on August 31, 1939. 

In onr opinion the letter referred to does not aid defendant in 
establishing the ultimate issue of bad faith. If the examiner had reasons 
to be suspicious which impelled him to request the letter, the fact that 
the letter was produced probably dispelled such suspicions. There is 
no evidence the examiner had any knowledge that defendant had not 
signed the letter or knowledge of any facts which would have led him 
to believe it was not authentic. 

We have concluded that the proffered pleading and evidence were 
insufficient to support an issue of bad faith, although probably sufficient 
to have raised such issue. Therefore the court did not err in giving 
the peremptory instruction. This view renders unnecessary a discussion 
of all other points. 
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Payee Not Holder in Due Course of Bill of Exchange 
Subject to Defense of Counterclaim by Drawee 


Yokohama Specie Bank, Ltd., New York Agency, v. Milbert _— 
Co., Supreme Court, 44 N. Y. Supp (2d) 71 


Where plaintiff, liquidator of a Japanese bank, New York Agency, 
brings an action on bills of exchange drawn in Japan by a Japanese 
corporation upon defendant drawee in New York, payable to the 
order of the Japanese bank and drawee admits the drawing of the 
bills and the acceptance thereof, but asserts that Japanese bank, 
although named as payee, never acquired the bills for value and was 
a mere agent for the collection thereof for the drawer, which allegedly 
owed money to the drawee, it is held that drawer’s defense of set-off 
and counterclaim raise issues of fact preventing the plaintiff’s 
motion for the entry of summary judgment. 


Action upon bills of exchange by the Yokohama Specie Bank, Limited, 
New York Agency, by William R. White, as Superintendent of Banks 
of New York, against Milbert Importing Company. On plaintiff’s 
motion for summary judgment. 

Denied. 

Edward Feldman, of New York City (Isadore H. Cohen, of New 
York City, of counsel), for plaintiff. 

Friedman, Marx & Handler, of New York City, for defendant. 


WALTER, J.—The Superintendent of Banks, as liquidator of the 
assets in New York of Yokohama Specie Bank, Ltd., a Japanese corpora- 
tion, brings this action upon eleven bills of exchange drawn in Japan 
by a Japanese corporation upon defendant in New York, payable to the 
order of Yokohama Specie Bank, Ltd. Defendant admits the drawing 
of the bills of exchange and its acceptance thereof, but asserts that 
Yokohama Specie Bank, Ltd., although named as payee, never acquired 
the bills for value and was in fact a mere agent for the collection thereof 
for the drawer, and upon that theory it interposes a claim for money 
allegedly due it from the drawer under an agency agreement entered 
into between them before the drawing of the bills and apparently still 
in existence at the times they were drawn. Defendant pleads that claim 
as a defense and as a counterclaim, but it asks merely for a dismissal of 
the complaint and not for an affirmative judgment. Plaintiff moves for 
summary judgment. 

Much of plaintiff’s argument proceeds upon the assumption that 
defendant is trying to show lack of consideration and indulges in much 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 771. 
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shadow-boxing over the inability of the acceptor of a negotiable bill to 
set up lack of consideration. Defendant here attempts no such thing. 
All it seeks is the right to set-off against its admitted liability upon its 
acceptance of the bills a claim in its own favor against the party which 
it says is the true owner of those bills and the one entitled to the proceeds 
thereof, ie., the drawer thereof. The questions presented thus are 
whether plaintiff is or represents a holder in due course, and whether, 
even if not, his rights are subject to the set-off here pleaded. 

1, Much has been written upon the question whether, under the 
Negotiable Instruments Law, a payee can be a holder in due course, 
and the question is said to be not yet authoritatively settled in New York. 
Brannan’s Negotiable Instruments, 6th Ed., pp. 543-557, where the cases 
in New York and other jurisdictions are exhaustively considered; 2 
Daniel on Negotiable Instruments, 7th Ed., sec. 884; 10 Corpus Juris 
Secundum, Bills and Notes, § 305, p. 789. I am inclined to think that 
he can be, and I here indulge that assumption. Bergstrom v. Ritz- 
Carlton R. & H. Co., 171 App. Div. 776, 777, 780, 781, 157 N. Y. S. 959; 
Brown v. Brown, 91 Misc. 220, 223, 224, 154 N. Y. 8S. 1098. He so rarely 
is such, however, that there may be doubt whether he comes within 
the provision of Section 98 of the Negotiable Instruments Law that every 
holder is deemed prima facie to be a holder in due course. But even 
that does not have to be here decided, for even with that presumption 
indulged the circumstances here disclosed are such that an issue of fact 
exists which cannot be disposed of upon motion and must be made the 
subject of a trial. Even if the bank in Japan credited the amounts of 
the bills to the drawer’s account, that would not of itself constitute such 
giving of value as would constitute the bank the payee) a holder in due 
course (Citizens’ State Bank v. Cowles, 180 N. Y. 346, 73 N. E. 33, 105 
Am. St. Rep. 765), and a fortiori mere transfers of credits and debits 
between the bank in Japan and its agency in New York would not have 
that effect. 

Plaintiff makes some suggestion that the New York Agency of Yoko- 
hama Specie Bank, Ltd., is a separate entity from Yokohama Specie 
Bank, Ltd., and that such Agency is a holder for value even if the bank 
in Japan were not. But while for certain purposes of liquidation the 
New York Agency may be treated in certain respects as separate from 
the bank in Japan, the sending of the bills from Japan to New York 
certainly was not a negotiation from one holder to another or from the 
payee to an indorsee. New York did not create a separate corporation ; 
it merely allowed the Japanese corporation to do certain business here. 

2. But even if plaintiff be regarded as a holder other than a holder 
jn due course, there yet remains the question whether the set-off here 
pleaded is available against him. Section 97 of the Negotiable In- 
struments Law says that in the hands of a holder other than a holder in 
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due course a negotiable instrument is subject to the same defenses as if 
it were non-negotiable, but. here again we meet a question upon which 
much has been written and with respect to which the authorities are not 
entirely harmonious, viz., whether the term ‘‘defenses’’ as there used is 
limited strictly to defenses or includes set-offs and counterclaims. I 
think the better and prevailing view is that the term ‘‘defenses’’ as used 
in Section 97 of the Negotiable Instruments Law is limited strictly to 
defenses, and whether or not a set-off or counterclaim, as distinguished 
from a defense, is available against a holder of a negotiable instrument - 
who is not a holder in due course depends upon the law of set-off and 
counterclaim existing in the particular jurisdiction in which such holder 
brings his suit. Stegal v. Union Bank & Federal Trust Co., 163 Va. 417, 
452-460, 176 S. E. 438, 95 A. L. R. 582; Manufacturers’ Finance Corp. v. 
Vye-Neill Co., 1 Cir., 62 F. 2d 625, 630; 10 Corpus Juris Secundum, 
Bills and Notes, § 511, pp. 1127 et seq. 

The law of New York respecting set-off and counterclaim long has 
been liberal (Seibert v. Dunn, 216 N. Y. 237, 245, 110 N. E. 447) and 
has been made even more so by the enactment of the new sections 266 
and 267 of the Civil Practice Act by Laws 1936, ch. 324, and if it 
should be shown upon the trial that Yokohama Specie Bank, Ltd., was 
in fact a mere collecting agent for the drawer of the bills, I think 
there can be no doubt that the set-off and counterclaim here pleaded will 
be allowable if established by proof. See Bank of America v. Waydell, 
187 N. Y. 115, 79 N. E. 857; Barlow v. Myers, 64 N. Y. 41, 21 Am. Rep. 
582; Civil Practice Act, secs. 266, 267, as added and amended by Laws 
1936, ch. 324. 

Plaintiff’s motion for summary judgment is accordingly denied. 


Bank Stock Owned by Bank Director Deposited with 
Bank Attachable 


Molner v. South Chicago Sav. Bank, U. S. Circuit Court of Appeals, 
Seventh Circuit, 138 Fed, Rep. (2d) 201 


A statute requiring the deposit of stock to qualify bank director 
does not render that stock immune from legal liabilities to which any 
other individual and his property are subject. 

The question involved in the instant case was whether bank stock 
deposited by its owner to qualify him as bank director, pursuant to 
statute requiring such deposit, was exempt from garnishment by 
plaintiff, a judgment creditor, during the term of the directorship 
of the owner of said stock. In the lower court the defendant bank 


NOTE—For similar decisions see B.L.J. Digest (Fifth Ediiton) § 1440. 
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was ordered discharged as garnishee defendant, the court holding 
that under the facts the stock was not subject to garnishment under 
the Illinois law. From this order the plaintiff appealed. On appeal 
the court reversed the decision of the lower court and the case was 
remanded for further proceedings in accordance with the court’s 
views, 

It was held that the statute merely required owner to file with 
the cashier his unindorsed and unassigned stock and unless there 
were intervening equities in favor of the bank there would seem to 
be no legal or equitable reason why the stock should not be subject 
to garnishments upon the facts herein involved. There were no inter- 
vening equities existing. Neither the defendant bank nor anyone 
else claimed any title to the stock either legal or equitable, and the 
defendant bank claimed no right of possession of the stock except 
such right, if any, authorized by the statute above referred. The 
Illinois statute in question did not intend to relieve bank stock 
deposited by director from the legal demands of his creditors. 


Action by B. H. Molner against South Chicago Savings Bank and 
others. From an order discharging named. defendant as garnishee 
defendant, plaintiff, as judgment creditor, appeals. 

Reversed and remanded. 

Maurice Weissman, of Chicago, Ill., for appellant. 

Elmer J. Schnackenberg, of Chicago, Ill., for appellee. 


SPARKS, Circuit Judge.—This is an appeal by a judgment creditor 
from an order discharging appellee as garnishee-defendant. The appeal 
raises the question whether bank stock, deposited by its owner to qualify 
him to act as bank director, pursuant to statute requiring such deposit, 
is exempt from garnishment by a judgment creditor during the term 
of the directorship. No question is raised generally as to the liability 
of shares of bank stock to garnishment, but appellee contends, and the 
District Court so held, that under the facts here presented such stock 
is not subject to garnishment under the Illinois law. 

The statute in question, Ill. R. 8. 1943, Ch. 164, section 4, provides 
as follows: 


‘*Every director of any bank . . . must own in his own right, free 
of any lien or encumbrance, shares of the capital stock of the bank... 
of which he is a director, the aggregate par value of which shall not be 
less than one thousand dollars ($1,000), and stock certificates evidencing 
. . . (such shares) issued in his name, shall be filed unendorsed and 
unassigned by him with the cashier of such bank .. . during his term 
as director. Any director who ceases to be the owner of capital stock 
of such bank . . . of the aggregate par value of one thousand dollars 
($1,000), or becomes in any form disqualified, shall vacate his place as 
such director.’’ 


In support of the judgment of the District Court, appellee contends 
that the effect of the statute is to freeze the stock deposited pursuant 
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thereto for the duration of the term of office of the director owning 
it; that the director himself cannot recover the stock during the term 
for which he was elected, unless he resigns, and that a judgment creditor 
has no greater rights to the stock than has his debtor. We think the 
error of this contention is shown by the fact that the owner can regain 
possession of his stock for any purpose at any time by resigning his 
directorship or if he becomes in any manner disqualified. Nothing in 
the statute requires that he continue to act as director until the expira- 
tion of his elected term, 

Moreover, the statute clearly contemplates that the director may 
cease to be the owner of the stock, and it does not purport to limit the 
time or the manner in which he may dispose of or encumber it, or any 
part of it. If he does so, however, he shall vacate his office as director, 
but that fact would not deprive him of the ownership, or his right to 
possession, of his stock, or his right to transfer or encumber it. The 
statute merely requires him to file with the cashier his unendorsed and 
unassigned stock, and unless there are intervening equities in favor 
of the bank there seems to be no legal or equitable reason why the stock 
should not be subject to garnishment under the facts here presented. 
No intervening equities here exist. Neither the bank nor anyone else 
is claiming any title to the stock either legal or equitable, and the bank 
claims no right of possession of the stock except such right, if any, 
authorized by the statute above referred to. 

Appellee insists that the words of the statute, ‘‘Any director who 
ceases to be the owner of (the) capital stock ...,’’ merely refer to such 
director as is not the rightful owner at the time he files his certificates 
with the cashier. We think this is an inept construction of very plain 
language, and in view of the admitted absence of such construction by 
the highest courts of Illinois, we can not accept it. 

Appellee vigorously urges the analogy of the case, Buck v. Guaran- 
tors’ Liability Indemnity Co., 97 Va., 719, 34 S. E. 950, where the 
Supreme Court of Virginia held that the State Treasurer was not 
subject to garnishment by a creditor of a foreign state, seeking to levy 
on bonds deposited pursuant to law by a foreign insurance corporation 
to qualify it to do business in the state. We think this is no authority 
for the case at bar. Aside from the fact that the State and its officers 
and agents are not swbject to garnishment proceedings, there is the 
further distinction that the bonds in that case were deposited for a 
different purpose. They were to be held ‘‘as indemnity for those 
citizens of Virginia to whom the . . . companies may be under liability, 
and in further trust, when such liabilities have been satisfied, to return 
the same to the company making the deposit.’’ 

The statute involved in the case at bar is one referred to in Morse 
on Banks and Banking, 6th Ed., Vol. 1 § 138: ‘‘A method frequently 
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resorted to for securing the fidelity of directors in the exercise of their 
duties is to require them to own in their own right and unincumbered 
a certain number of the shares of the corporation. .. . It has been adopted 
in our National Banking Act. ... (12 U. S. C. A. § 72).’’ It would 
seem that Mr. Morse has correctly stated the only reason for such 
requirement. The director’s fidelity, if he desired to remain a director, 
would require him to continue to own and retain the legal and equitable 
title of his stock which he had deposited with the bank. A transfer 
of the legal title would require the assignment on the certificate of stock, 
which the bank held, and a notation of the fact on the stock book. Such 
assignment, of course, would be subject to any intervening prior rights 
of the bank or its creditors; hence, if such assignment were sought to 
be accomplished, the bank would have timely notice in order to protect 
such rights, either against such director or his creditors. It would 
further furnish the bank timely opportunity to protect the required 
statutory qualifications of its directorate, not by exempting such 
director’s stock from garnishment, but by selecting those for directors 
who comply with the statutory requirement. 

Appellee argues that the director in question is an exceedingly 
valuable director of the bank, and that his retirement as such would 
be a great loss to it, wherefore it argues that the statute should be so 
construed as to protect the bank in this respect by declaring such 
director’s deposited stock as execution proof. We have no doubt that 
the director’s other official and personal qualifications are above re- 
proach, and that indeed is commendable, but we cannot believe that 
the Illinois legislature intended to relieve his deposited bank stock from 
the legal demands of his creditors. The statute requiring the deposit 
of stock to qualify bank directors does not render that stock or its 
owner immune from the legal liabilities to which any other individual 
and his property are subject. 

We find no authority for the construction of the statute here urged 
by appellee in support of the decision of the District Court, and we are 
convinced that that court was in error in holding that the bank stock 
was exempt from garnishment, and discharging appellee as garnishee. 

Judgment reversed and cause remanded for further proceedings in 
accord with the views herein expressed. 


MAJOR, ©. J. (dissenting). — The opinion appears to rest 
largely upon the theory, erroneous in my opinion, that a bank director 
can effect his resignation at any time and immediately retake possession 
of stock which he has deposited in conformity with statutory mandate. 
Necessarily, the opinion must rest upon this foundation for the reason 
that it is well established law that a garnisher stands in the shoes of 
and can acquire no rights superior to those of his judgment debtor. 
Schmitz v. 75th and Exchange Drug Co., Inc., 303 Ill. App. 192, 196, 
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24 N. E. 2d 889; Siegel, Cooper & Co. v. Schueck, 167 Ill. 522, 524, 47 
S. E. 855, 59 Am, St. Rep. 309. It is my view that the relation which 
the Illinois Banking Act creates between director and bank cannot be 
severed in such an informal fashion. If so, the incongruous situation 
exists by which a director can one day deposit his stock as a statutory 
requirement for qualification and the next day, for good reason or no 
reason, withdraw it and thereby disqualify himself. 

It must not be overlooked that banks are impressed with a public 
interest, and the legislature no doubt intended to exact a high degree 
of care in their management and operation. Directors are elected by 
the stockholders ‘‘to serve as managers for one year, and until their 
successors are elected.’’ A director is required (See. 4) to subscribe 
to an oath of fealty to the bank, not for a day or a week, but for the 
term of one year and ‘‘until a successor is elected.’’ His oath requires 
that he will ‘‘diligently and honestly administer the affairs of such bank 
... that he is the owner in good faith and in his own right of the number 
of shares of stock required . . . that the same is not hypothecated or in 
any way pledged as security for any loan or debt.’’ The oath must be 
‘‘immediately transmitted to the Auditor and shall be filed and preserved 
by him in his office.’’ It is required that the stock ‘‘shall be filed 
unendorsed and unassigned by him with the cashier of such bank... 
during his term as director.’’ 

So we have a situation where a director is elected for a definite term, 
with the requirement that the stock be deposited during such term. 
The most he could do, in my judgment, would be to tender his resignation 
which might or might not be accepted. It is not difficult to visualize 
numerous situations where the affairs of a bank might be such that the 
other directors would refuse to accept the resignation, and even where 
the state Auditor, who has a supervisory capacity over banks, might 
refuse to permit the resignation, even though agreeable to the directors. 
If a director can abruptly terminate such relation and with it the obliga- 
tion which he has assumed, there could be little stability in banks, and 
the purpose of the legislature would be thwarted. The opinion stresses 
the words ‘‘any director who ceases to be the owner of the capital stock 
of such bank . . . shall vacate his place as such director.’’ This language 
might be susceptible of the construction placed upon it when standing 
alone, but must be construed otherwise, in my opinion, when considered 
in connection with the statutory requirements as a whole. Just what the 
legislature intended by this phrase I do not know, but, I feel reasonably 
sure that it was not for the purpose of permitting a director to make an 
overnight escape from his responsibilities. 

Even though I be mistaken in the views already expressed, I think 
there is a further reason why the result reached by the majority cannot 
be sustained. Whatever be held with reference to the right of a director 
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to effect his resignation and thereby reclaim his deposited stock, the fact 
remains in this case that he had not done so. If he had such a right, it 
was personal, the exercise of which required voluntary action on his part. 
This calls for the application of another pertinent principle of garnish- 
ment law, and that is that the proceeding will not lie unless the garnishee 
is indebted to the judgment debtor without any uncertainty or con- 
tingency at the date when the answer to the garnishment suit is filed. 
Larson v. McCormack, 286 Ill. App. 206, 208, 2 N. E. 2d 974; Zimek v. 
Illinois Nat. Casualty Co., 370 Ill. 572, 576, 19 N, E. 2d 620. Whatever 
, right the director had to retake possession of the deposited stock was 
contingent upon his resignation, assuming that he had-such right. The 
relation between the bank and the director being thus contingent at the 
time the former answered the garnishment suit, the garnishee creditor 
was entitled to take nothing. 

Furthermore, it is a rule of garnishment that a person deriving his 
authority from the law to receive and hold money or property cannot 
be garnisheed for the same when held by him under such authority. 
Millison v. Fisk, 43 Ill. 112, 118; Equitable Trust Co. v. Clark, 119 II. 
App. 341, 343. The stock was deposited with the bank by the express 
mandate of the statute and was required to be held by it until the purpose 
of its deposit had been served. For this reason, it was not subject to 
garnishment. 

Of course, there is no legal question here as to whether the director 
is valuable or otherwise, or concerning his personal qualifications. I 
assume that is a matter for the stockholders who elected him and the 
Auditor who approved such action. For the reasons stated, it is my 
view that the judgment below should be affirmed. 


Delivery of Bank Book to Third Party Insufficient to 
Establish Gift 


In re Cardwell’s Estate, Surrogate’s Court, 43 N. Y. Supp. (2d) 773 


Delivery of a bank book to a third person by its owner, prior to 
owner being taken to a hospital, with directions that if anything 
happened to him, his nephew was to have the book, is insufficient 
delivery to effect a valid ‘‘gift causa mortis’’ of the bank book and 
the money represented thereby. The third party is the owner’s 
agent and as such his authority is terminated upon the owner’s 
death. 

Decedent, about to go to a hospital, gave to the superintendent 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 606. 
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of the building where decedent was employed as a fireman, an 
envelope containing decedent’s bank book. Decedent sealed the 
envelope and handed it to the superintendent making the following 
statement: ‘‘If anything happens to me I want ‘Bob’ to have this.’’ 
The superintendent showed the envelope to ‘‘Bob,’’ decedent’s 
nephew, but retained it in his possession unti! decedent’s death at 
which time he gave the envelope to ‘‘Bob.’’ 

On the question as to whether there was a completed and effective 
gift to ‘‘Bob’’ or whether the bank book was the property of the 
decedent’s estate, there not being a sufficient delivery to effect a 
valid gift, the court held that as a matter of law the evidence in the 
instant case did not suffice to establish a valid ‘‘gift causa mortis.’’ 
The superintendent, to whom the decedent gave the bank book, was 
the agent of the decedent. His authority was terminated at once 
upon the death of his principal. The superintendent had no power 
thereafter to make any disposition of the property of the decedent 
even though the purported grant of authority was an authority to 
act after death. Delivery to the nephew as donee was essential to 
establish a gift. The bank book and the money represented thereby 
were adjudged to be the assets of decedent’s estate. 


Discovery proceeding in the matter of the estate of James Cardwell 
involving a savings bank book and the account evidenced thereby. On 
motion to dismiss claims of a gift causa mortis and to adjudge bank 
book and account the property of decedent’s estate. 


Motion granted and bank book and money represented thereby 
adjudged to be assets of estate. 

Joseph A, Cox, of New York City, for James F. Egan, Public 
Administrator of New York County, petitioner. 

Murty J. O’Connor, of Brooklyn (Joseph H. Wackerman, of Brook- 
lyn, of counsel), for Robert Cardwell, respondent. 


DELEHANTY, Surrogate—In this discovery proceeding the subject 
matter is a savings bank book and the money evidenced thereby. In 
support of the burden placed on the respondent—a nephew of deceased— 
to establish a pleaded gift causa mortis the respondent called the super- 
intendent of the building in which deceased was employed as a fireman. 
The superintendent testified that on the day when deceased went to the 
hospital, March 9, 1943, he gave to the superintendent an envelope in 
which deceased’s bank book—the one in controversy—was placed at 
the deceased’s direction and on which was written deceased’s own name. 
The testimony is that the envelope was sealed by deceased or at his wish 
and that he handed it to the superintendent with the statement: ‘‘If 
anything happens to me I want Bob to have this.’’ ‘‘Bob’’ is the 
respondent. The wife of the superintendent was called and she testified 
to the same general circumstances. She quoted deceased as saying: 
‘In case I don’t come back give this to Bob. I want him to have this.’’ 
The superintendent testified that he showed the envelope to the respond- 
ent while deceased still lived but put it back in the desk where he had kept 
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it and gave it to the respondent only after deceased was dead. The 
question presented by a motion to dismiss the claim of gift and to adjudge 
the bank book and the account evidenced thereby the property of the 
estate of deceased is whether or not the testimony just summarized 
suffices to establish a gift causa mortis. 

Under the controlling authority of Vincent v. Rix, 248 N. Y. 76, 161 
N. E, 425, the court holds that as a matter of law it does not. An effort 
is made by respondent to distinguish that case on the ground that in 
the cited case the gift was one inter vivos. Some authorities are urged 
upon the court by the respondent in support of his contention that in 
the rules of law respecting delivery a distinction exists between a gift 
causa mortis and a gift inter vivos. These authorities are in some aspects 
distinguishable but in any case they cannot be followed by this court 
since controlling authority is to the effect that there is no validity in 
the attempted distinction. 

In a case which arose nearly one hundred years ago (Harris v. Clark, 
3 N. Y. 93, 51 Am. Dec. 352) the question had to do with the validity 
as a gift causa mortis of a draft drawn by the deceased during his last ill- 
ness and mailed by him to his sister as a means for putting her in posses- 
sion when he died of the fund represented by the draft unless beforehand 
he changed his will in her favor. He died without making the change. 
The opinion of the court on the point here important says (3 N. Y. at 
page 113, 51 Am. Dec. 352) : ‘‘Without delivery, the transaction is not 
valid as an executed gift; and without consideration it is not valid as a 
contract to be executed. The decision in Wright v. Wright was founded 
on a supposed distinction in this respect, between a gift inter vivos and 
a donatio mortis causa. But there appears to be no such distinction. 
A delivery of possession is indispensable in either case. In Noble v. 
Smith, 2 Johns. 56 [3 Am. Dec. 399], Kent, C. J. declares that delivery 
in both kinds of gift is equally requisite on grounds of public policy and 
‘convenience, and to prevent mistake and imposition. ”’ 

The case of Noble v. Smith, cited in this quoted excerpt, was approved 
in Matter of Van Alstyne, 207 N. Y. 298, at page 308, 100 N. E. 802, 
at page 805. That case makes it clear that even prior to Vincent v. Rix, 
supra, the requirements of delivery in the case of a gift causa mortis 
or a gift inter vivos were absolute. 

In Harris v. Clark, supra, the court as its final word made a comment 
on gifts causa mortis which states a view respecting such gifts which 
has been repeated often in the cited cases and which is evidenced in our 
statute law by the restrictions on oral wills found in section 16 of 
Decedent Estate Law. The court in Harris v. Clark, 3 N. Y. at page 121, 
51 Am. Dec. 352, said: ‘‘ .. . the clear policy of the law is against 
the encouragement of gifts of this nature. They are essentially testa- 
mentary ; they are to take effect only in case of the testator’s death, and 
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they are revocable during his life. The same considerations of prudence 
and caution which induced the legislature to require wills of personal 
estate to be executed, published and attested with great formality, would 
seem to forbid these informal dispositions of property in expectation of 
death. The temptation to fraud and imposition in regard to these gifts 
is as powerful and as dangerous as in the case of wills, and yet has been 
left unchecked and unregulated by statute and they ought not to be 
tolerated by the courts, unless they are attended by all the requisites 
which the common law prescribes to give them validity.’’ This view is 
echoed in Matter of Van Alstyne, supra, 207 N. Y. at page 308, 100 N. E. 
at page 805, where it is said: ‘‘Because many gifts are sought to be 
shown by oral evidence after the donor’s death, it is necessary for the 
public good to require clear and satisfactory evidence of the fact to 
prevent fraud and perjury. There must be a delivery which results in 
a present change of dominion and ownership. Intention or mere words 
cannot supply the place of an actual surrender of control and authority 
over the thing intended to be given.’’ 

It is clear that the statutory restrictions on the making of oral wills 
would be completely emasculated if the requirements for delivery to 
the donee in the case of gift causa mortis was not enforced. Our statute 
has limited the privilege of oral will-making to soldiers and sailors in 
actual military or naval service or to a mariner at sea. Even in the 
eases of these persons there are statutory limitations which would make 
their privileges, in a practical sense, less valuable than those of ordinary 
civilians if the theory of the respondent respecting gifts causa mortis 
were to prevail. 

On this record there can be no doubt that the superintendent of the 
building was the agent of the deceased. His authority was terminated 
at once upon the death of his principal. He had no power thereafter 
to make any disposition of the property of deceased even though the 
purported grant of authority was an authority to act after death. The 
fact is that the plan of deceased was impossible of execution. That is a 
result of the operation of fixed legal principles which are of grave 
public importance and which must be enforced. The ruling that delivery 
to the donee is just as essential in the case of a gift causa mortis as in 
the case of a gift inter vivos has consistently been made by this branch 
of the court. It is the law declared also in the co-ordinate branch of 
the court in Matter of Zweig’s Estate, 176 Mise. 770, 29 N. Y. S. 2d 157, 
where that branch was considering a gift causa mortis and held that it 
failed by reason of the rules of law stated in Vincent v. Rix, supra. 

On the authorities cited, the motion of the administrator of deceased 
is granted, the claim of gift is dismissed and the bank book and the 
money represented thereby are adjudged to be assets of estate of 
deceased. Submit, on notice, decree accordingly. 
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Rights of Ancillary Administrator in Possession of 
Promissory Note 


Michigan Trust Co. v. Chaffee, Supreme Court of North Dakota, 11 N. W. 
Rep. (2d) 108 


An ancillary representative in possession of a negotiable instru- 
ment belonging to his decedent, which instrument was located in the 
state in which the ancillary representative was appointed at the 
death of the decedent and came into possession of such representative 
as an asset of the estate of the decedent, is entitled to receive payment 
of such note, and may maintain suit thereon against the maker at the 
maker’s domicile notwithstanding a domiciliary administration is 
there pending. 

One Orison Young, (herein referred to as the decedent) died at 
Grand Rapids, Michigan, testate. Decedent for many years prior to 
his death resided at Grand Rapids, Michigan, but his legal domicile 
was Grand Forks, North Dakota. Subsequent to decedent’s death, 
decedent’s will was duly admitted to probate in North Dakota, and 
one Orison Young Chaffee (the defendant in instant case) and two 
others were appointed executors of decedent’s will. Thereafter upon 
ancillary probate proceeding in Michigan, decedent’s will was like- 
wise duly admitted to probate, and the plaintiffs in the instant case, 
Michigan Trust Company and Marion L. Young, both of Grand 
Rapids, Michigan, were appointed co-administrators with the will 
annexed of decedent’s estate. Plaintiffs were in possession of certain 
notes found among assets of decedent in Michigan. The notes were 
executed by defendant Chaffee and made payable to decedent; they 
were past due, no payment having been made thereon prior to 
decedent’s death. Plaintiffs, acting in their ancillary representative 
capacity, brought this action against the defendant Chaffee to recover 
on the notes, in the courts of North Dakota, the state of domiciliary 
administration. Defendant contended that the executors appointed 
in the courts of North Dakota had title to the notes in suit, and that 
action to enforce such notes could be maintained only by such execu- 
tors; that executors were the real parties in interest and that the 
plaintiffs, as ancillary administrators, had no interest in or title to 
the notes and had no authority to maintain this action. The district 
court upheld defendant’s contentions, and entered judgment accord- 
ingly. From this judgment plaintiffs appealed. 

On appeal it was held that the plaintiffs, as duly qualified ancil- 
lary administrators in possession of notes found among decedent’s 
assets in the state of Michigan, were entitled to receive payment of 
said notes, and could maintain this action against the defendant, in 
the defendant’s domicile, North Dakota, notwithstanding a domiciliary 
administration was then pending in North Dakota. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 495. 
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Action by the Michigan Trust Company and Marion L. Young, 
¢o-administrators cum testamento annexo of the estate of Orison Young, 
deceased, against O. Young Chaffee to recover on a note. From a judg- 
ment entered pursuant to an order which sustained demurrer to com- 
plaint and ordered judgment that action be dismissed, plaintiffs appeal. 

Reversed. 


Burtness & Shaft, of Grand Forks, for appellants. 
Bangs, Hamilton & Bangs, of Grand Forks, for respondent. 


CHRISTIANSON, J.—This is an appeal from a judgment entered 
pursuant to an order which sustained a demurrer to the complaint and 
ordered judgment that the action be dismissed. 

The allegations of the complaint material to a consideration of the 
questions presented on the appeal may be stated as follows: 


‘‘That the plaintiff, The Michigan Trust Company, is a corporation 
duly organized and existing under the laws of: the State of Michigan 
with its sole and principal place of business at the City of Grand Rapids, 
in the State of Michigan. 

‘‘That on or about the 24th day of January, 1941, one Orison Young 
died at Grand Rapids, Michigan, testate. That the said Orison Young 
had actually resided for many years prior to his-death at Grand Rapids, 
in the State of Michigan, but had apparently regarded Grand Forks, in 
the State of North Dakota, as his legal domicile. 

‘That thereafter in proceedings duly had in the County Court of 
Grand Forks County, North Dakota, a written instrument dated Sept. 
24, 1940, was duly admitted to probate as his last will and testament 
and said Court appointed the First National Bank in Grand Forks, 
Orison Young Chaffee and Carther Jackson, all of Grank Forks, N. Dak., 
as executors of such last will and testament; that the persons so ap- 
pointed promptly qualified as such executors and are now acting as such. 

‘‘That thereafter in proceedings duly had in the Probate Court for 
the County of Kent, State of Michigan, said instrument was likewise 
duly admitted to probate as the last will and testament of said deceased, 
and the plaintiffs herein, namely The Michigan Trust Company, and 
Marion L. Young, both of Grand Rapids, Michigan, were appointed by 
said Court as co-administrators cum testamento annexo of the estate of 
said deceased, whereupon said plaintiffs duly qualified as such and 
received letters of testamentary administration on May 29, 1941; that 
ever since said date they have been and now are the duly qualified and 
acting co-administrators cum testamento annexo of said estate in the 
ancillary proceedings pending in the Probate Court of Kent County, 
Michigan. 

‘‘That under and by virtue of such letters and of the law, said 
plaintiffs as such administrators have full power and authority and are 
obligated to administer all and singular the goods, chattels, rights, credits 
and estate of said deceased, which might at any time come into their 
possession, and to recover and receive all the goods, chattels, rights, 
credits and estate whatsoever of said deceased so coming into the pos- 


session of plaintiffs, which at the time of decedent’s death belonged to 
him.’’ 
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That the defendant, for a valuable consideration made, executed and 
delivered to the said Orison Young five certain promissory notes (the 
dates of the execution and delivery and the amounts, maturities, and 
rate of interest of each of such notes are fully stated); that such 
promissory notes (as shown by the dates of their maturities) are past 
due; that no part of any of such notes had been paid by the defendant 
prior to the death of said Orison Young; that all of such notes were 
at the time of the death of said Orison Young physically located and 
situated in the State of Michigan and were among the assets ‘‘ which, 
upon the qualification of plaintiffs as such administrators, came into 
their possession’’ and that said notes ever since have remained and are 
now in possession of plaintiffs herein; that the defendant O. Young 
Chaffee is one and the same person as Orison Young Chaffee herein- 
before referred to as one of the executors of the estate of said deceased, 
appointed as such in the County Court of Grand Forks County, N. Dak.; 
that the plaintiffs in this action as such administrators are the owners 
and holders of said notes, no part of which have been paid by the 
defendant, although payment thereof has been demanded, and that the 
defendant is indebted to the plaintiffs herein in the sum alleged in the 
complaint (which amounts to the principal sum of such notes, with 
interest thereon according to their terms). 

The defendant demurred to the complaint on the grounds: (1) that 
the plaintiffs have no legal capacity to sue; (2) that there is a defect of 
parties plaintiff ; and (3) that the complaint does not state facts sufficient 
to constitute a cause of action. The contentions of the defendant and 
the argument in support of the several grounds of demurrer resolve to 
this: That the executors appointed by the County Court of Grand Forks 
County in this state have title to the promissory notes in suit; that 
action to enforce such notes can be maintained only by such executors; 
that they are the real parties in interest, and that the plaintiffs co-admin- 
istrators appointed in the ancillary proceeding by the Probate Court 
of Kent County, Michigan, have no interest in or title to the notes and 
have no authority to maintain the action. 

The district court sustained the demurrer, and ordered judgment to 
be entered dismissing the action. Judgment was entered accordingly, 
and plaintiffs have appealed. 

The statutes of this state (Sections 7395, 7397, C. L. 1913) provide 
that ‘‘every action must be prosecuted in the name of the real party in 
interest,’’ but that ‘‘an executor or administrator . . . may sue without 
joining with him the person for whose benefit the action is prosecuted.’’ 


Letters testamentary or of administration have no legal force or 
effect beyond the territorial limits of the state in which they are granted. 
Whatever effect is given to them beyond the original territory of the 
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grant is a mere matter of comity. 21 Am, Jur., pp. 852, 853; 34 C. J. S., 
Executors and Administrators, §§ 988, 1000, pp. 1232, 1245. 

It is well settled that unless such right is given by statute, an executor 
or administrator cannot sue, in his representative capacity, in any state 
or country other than that where his letters testamentary or administra- 
tion were granted. 34 C. J. 8., Executors and Administrators, § 1008, 
p. 1256; Restatement of the Law, Conflict of Laws, § 507, p. 612. 

In this state the right to sue has been conferred upon foreign repre- 
sentatives by Chapter 212, Laws 1927, which provides: ‘‘Any foreign 
executor, administrator or guardian may commence and prosecute or 
defend a civil action or proceeding in this state, in his representative 
capacity, in the same manner and under the same restrictions as in case 
of a resident; provided, that before commencing or defending such 
action he shall file an authenticated copy of his appointent as such 
executor, administrator or guardian in the office of the Clerk of the 
District Court of the County in which such action is to be or has been 
commenced. ’’ 

Upon his appointment and qualification, an ancillary representative 
becomes vested with title to all assets belonging to his decedent within 
the jurisdiction of his appointment. As to such assets, his title super- 
sedes that of the domiciliary representative, and it is his duty to receive 
and gather in such assets. 34 C. J. S., Executors and Administrators, 
§§ 999, 1000, pp. 1242, 1244; 21 Am, Jur., p. 855. 

There is considerable contrariety of opinion and confusion in the 
authorities as to the right of domiciliary and ancillary representatives, 
respectively, to receive or enforce payment of a negotiable instrument. 
3 Beale, The Conflict of Laws, p. 1480 et seq. Generally speaking, the 
authorities present three principal conflicting views: 

1. That notwithstanding the appointment of a representative else- 
where, and irrespective of who has possession of the note, payment may 
be made to, or enforced by, the representative appointed at the domicil 
of the debtor and he can give good acquittance therefor. 

2. That notwithstanding the appointment of a representative at the 
domicil of the debtor, payment may be made to and (if restrictions 
against suits by foreign representatives have been removed) enforced 
by the representative appointed at the domicil of the decedent creditor, 
at least if there are no local creditors of the estate. 

3. That the representative having possession of the note is the one 
to whom payment may be properly made, and (if restrictions against 
suits by foreign representatives have been removed) such representative 
may maintain suit upon the note wherever jurisdiction can be obtained 
over the person or property of the defendant. 21 Am. Jur., p. 857; 
Restatement of the Law, Conflict of Laws, pp. 584-858, 614. 

The third rule gives effect to the mercantile conception of negotiable 
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paper and the status of a negotiable instrument under the negotiable 
instruments law, and has been referred to as the ‘‘mercantile view.’’ 
3 Beale, The Conflict of Laws, p. 1481. This rule has been approved 
by the American Law Institute, and, also, by at least one eminent legal 
writer, as well as by courts. Restatement of the Law, Conflict of Laws, 
Section 479, 509, pp. 584, 585, 614; 3 Beale, The Conflict of Laws, p. 1481 
et seq.; Smith et al v. Normant, 51 Ariz. 134, 75 P. 2d 38, 114 A. L. R. 
1456, and note on page 1468 et seq. 

In the Restatement of the Law of Conflict of Laws adopted and 
promulgated by the American Law Institute, the rule is stated as follows: 

‘*See. 479. Payment to Administrator in Possession of Negotiable 
Instrument of Claim Represented By It. 

‘*(1) The administrator in possession of a negotiable instrument 
belonging to his decedent is entitled to payment thereof, and only such 
administrator or his transferee is so entitled. 

‘*(2) Payment of a claim represented by a negotiable instrument to 
any administrator, or the transferee of any administrator of the decedent, 
who presents and surrenders such negotiable instrument, operates as a 
quittance to the debtor making such payment.’’ 


Comment under the rule is: 

‘a. What constitutes a negotiable instrument .. . is defined by the 
law of negotiable instruments. .. . 

‘*b. The right of an administrator in possession of a negotiable instru- 
ment is the same as that of his decedent. The administrator as holder 
of the instrument acquires no greater rights than the decedent had. 
An action upon a negotiable instrument can be brought only by the person 
in possession of the instrument.’’ Restatement of the Law, Conflict of 
Laws, pp. 584, 585, 

‘“Sec. 509. An administrator in possession of a negotiable instrument,. 
share certificate, or negotiable warehouse receipt or bill of lading 
belonging to the decedent, and only such administrator, can sue upon 
the duty represented by such document wherever jurisdiction can be 
secured over the debtor or his property.’’ Restatement of the Law,, 
Conflict of Laws, p. 614. 


We are agreed that the rule approved by the American Law Institute 
is the sounder and more logical view and we approve and adopt that 
rule. A negotiable note constitutes property. It is subject to sale and 
transfer and when transferred in accordance with the law providing 
therefor, the purchaser acquires at least the same rights that the payee 
had. ‘‘An indorsement of the paper carries the contract to the endorsee. 
An indorsement in blank passes the debt from hand to hand so that 
whoever has the paper has the debt.’’ Wheeler v. Sohmer, 233 U. S. 
434, 439, 34 S. Ct. 607, 58 L. Ed. 1030, 1037. 

A negotiable promissory note constitutes property within the state 
where it has been placed by the decedent and is located at the time of 
his death and is subject to probate and to inheritance taxes in such state. 
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State of Iowa v. Slimmer, 248 U. S. 115, 39 S. Ct. 33, 63 L. Ed. 158. 

According to the complaint, the notes in suit were in Michigan at 
the time the decedent died in that state. They were property which the 
plaintiffs, as representatives of the decedent, were required to take into 
their possession, and did take into their possession, as a part of the 
estate which they had been appointed to administer. If the Probate 
‘Court in Michigan had ordered the notes to be sold and the plaintiffs 
had sold and transferred them to a purchaser, such purchaser, according 
to the weight of authority, would have been entitled to maintain suit 
thereon against the maker. 34 C. J. S. Executors and Administrators, 
§ 1001, p. 1247; 3 Beale, The Conflict of Laws, p. 1485. 

The respondent contends, however, that Chapter 212, Laws 1927, 
which we have quoted above, does not apply in a case where a representa- 
tive has been appointed in this state. In respondent’s brief, the con- 
tention is stated thus: ‘‘It is our opinion that under the North Dakota 
Law permitting foreign representatives to sue in North Dakota is limited 
to eases where the property right sued upon is property that properly 
belongs to the foreign Estate, and there is no representative of the 
Estate in North Dakota.’’ 

We are unable to agree with respondent’s contention. In some states 
the statutes expressly restrict the right of a foreign representative to 
sue to cases where no local representative has been appointed. 34 C. J.S., 
Executors and Administrators, § 1008, p. 1261. 

That is true of our sister state, South Dakota, and also of the state 
of Nebraska. See Laws S. D. 1901, p. 206, Ch. 124; Germantown Trust 
Co. v. Whitney, 19 S. D. 108, 102 N. W. 304; Rev. St. Neb. 1913, Sec. 
1426; Neb. Comp. St. 1929, Sec. 30-807; Boehmer v. Heinen et al., 
138 Neb. 376, 293 N. W. 2387. 

The South Dakota statute contains this provision: ‘‘In case any execu- 
tor or administrator shall have been appointed in this state, such person 
only shall ibe entitled to commence, prosecute, or defend actions in this 
state in his capacity as executor or administrator’’ The Nebraska statute 
provides: ‘‘In case any executor or administrator shall have been 
appointed in this state, such person only shall be entitled to commence 
and prosecute actions or suits within this state in his capacity as such 
executor or administrator.’’ 

Chapter 212, Laws 1927, contains no such provision. It says: ‘‘ Any 
foreign executor, administrator or guardian may commence and pros- 
ecute or defend a civil action or proceeding in this state, in his repre- 
sentative capacity, in the same manner and under the same restrictions 
as in case of a resident.’’ This language is positive and unambiguous, 
and contrary to the construction contended for by the respondent. 

It follows from what has been said that the complaint is not vulner- 
able for any of the reasons asserted by the defendant. The order 
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appealed from is reversed and the case is remanded for furthr pro- 
ceedings conformable to law. 


MORRIS, C. J. (concurring specially). 

Chapter 212, Sess. Laws N. D. 1927, confers upon a foreign executor, 
administrator or guardian the naked legal right to prosecute or defend 
civil actions or proceedings in this state. It confers no other rights and 
does not affect the situs of assets of an estate for purpose of admin- 
istration. 

This is a suit by foreign administrators c. t. a. against a debtor who 
is a resident of the state of North Dakota. The debt is evidenced by a 
negotiable instrument found among the decedent’s assets in the foreign 
jurisdiction. I concur in the determination that the foreign adminis- 
trators being in possession of the instrument are entitled to payment 
thereof and that chapter 212, Sess. Laws N. D. 1927, authorizes them to 
maintain an action thereon against the debtor in this state. 

I would guard against any possible implication that chapter 212 
may be construed in derogation of the rights of local administrators or 
creditors. It does not modify the general rule that local assets are to 
be preserved for the benefit of local creditors. Duehay v. Acacia Mutual 
Life In. Co., 70 App. D. C. 245, 105 F. 2d 768, 124 A. L. R. 1268; 
Hensley v. Rich, 191 Ind. 294, 132 N. E. 632, 18 A L. R. 1118. 

‘Persons domiciled and dying in one country are often deeply 
indebted to foreign creditors living in other countries, where there are 
personal assets of the deceased. In such cases it would be a great hard- 
ship upon such creditors to allow the original executor or administrator 
to withdraw those funds from the foreign country without the payment 
of such debts, and thus to leave the creditors to seek their remedy in the 
domicil of the original executor or administrator, and perhaps there to 
meet with obstructions and inequalities in the enforcement of their own 
rights from the peculiarities of the local law.’’ Story on Conflict of 
Laws, 8th Ed. Section 512. See, also, 21 Am. J. p. 928, 34 C. J. S., 
Executors and Administrators, § 1008, p. 1260. 


Promissory Notes Payable to Attorney in Escrow 


Bernstein v. Wittner, Supreme Court, Appellate Division, 44 N. Y. Supp. 
(2d) 357 


Installments of payments for property purchased were to be held 
in escrow by an attorney. Purchaser’s notes were made payable to 
the order of the attorney. It was held that the attorney as a holder 
of the note could sue thereon in his own name. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1202-1207. 
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Action by Charles E. Bernstein against George Wittner and David 
Rosen to recover on a note, wherein defendants filed a counterclaim against 
the plaintiff and the impleaded defendant Jaymel Food Products Com- 
pany, Inc., for breach of a warranty and for fraud. From a judgment 
in favor of plaintiff and dismissing their counterclaim, and from an 
order amending such judgment, the defendants appeal, and plaintiff 
and Jaymel Food Products Company, Inc., cross-appeal from the order. 

Judgment and order reversed on the law and new trial granted, and 
cross-appeals dismissed. 

Chas. E. Bernstein, of Brooklyn (Louis Timberg, of Brooklyn, and 
Rubin Mazel, of New York City, on the brief), for plaintiff. 

Alvin I. Perlmutter, of New York City, for defendants, 


MEMORANDUM BY THE COURT.—Action by plaintiff to recover 
on a promissory note. Defendants Wittner and Rosen counterclaimed 
against the plaintiff and the impleaded defendant Jaymel Food Products 
Co., Inc., for breach of warranty and for fraud, and sought affirmative 
judgment against them in the sum of $10,000. Defendants Wittner and 
Rosen appeal from a judgment in favor of plaintiff and dismissing 
their counterclaim, and from an order amending said judgment. The 
plaintiff and defendant Jaymel Food Products Co., Inc., cross-appeal 
from the order. 

Defendant Wittner entered into an agreement to purchase machinery, 
plant and fixtures from the impleaded defendant Jaymel Food Products 
Co., Inc. Payment therefor was by check and promissory notes. Instal- 
ments of payments were to be held in escrow by plaintiff. This action 
is upon one of the notes. Concededly, the note is negotiable, payable 
‘to the order of Charles E. Bernstein, as attorney,’’ and plaintiff is 
the holder thereof. As such he may sue thereon in his own name. 
§ 90, Negotiable Instruments Law. Gunby v. Hayden, 181 Mo. App. 
449, 168 S. W. 899, is inapplicable. There is nothing in the contract 
here involved restricting plaintiff’s right to recover the proceeds of the 
note. On the contrary, the agreement is instinct with an obligation to 
recover the moneys. The court erroneously held that. the resale by 
defendant Wittner of the property sold to him barred him from any 
recovery for the alleged fraud or breach of warranty. The consideration 
for such sale by Wittner does not appear in the record. Notwithstanding 
the transfer, the counterclaim for damages for fraud is maintainable, 
although an advantageous disposal of the property may be shown for 
the purpose of lessening the damages. If by such disposition a person 
defrauded has reduced his loss, the actual pecuniary loss is all that he 
can claim. Majestic Expert Co., Inc. v. Katz & Greenfield, Inc., 248 App. 
Div, 205, 288 N. Y. 8. 941; 37 C. J. S., Fraud, § 143, p. 485. Like- 
wise, recovery may be had on the theory of a breach of warranty, 
even though the goods have been sold. Muller v. Eno, 14 N. Y. 597. 
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Moreover, certain testimony as to alleged defects in the plant was 
improperly excluded. The witness was qualified, and the questions 
came within the scope of the original bill of particulars. 


Judgment and order reversed on the law and a new trial granted, 


with costs to appellants Wittner and Rosen to abide the event. 


The cross-appeals by the plaintiff and defendant Jaymel Food Prod- 


ucts Co., Inc., from the order are dismissed, without costs. 


Burden of Proving Fraud in Procurement of Signature 


On Notes on Maker 


Herman v. Greene et al., Nelkin et al. v. Same, Supreme Judicial Court 


of Maine, 34 Atl. Rep, (2d) 17 


In action by holder of a promissory note against maker thereof, 
the maker has the burden of establishing by clear and convincing 
proof the defense that her signature on the note sued upon is pro- 
cured by fraud of the payee of the note. 

One Nettie Greene executed two promissory notes for the sum 
of $2,925 respectively, payable in each instance to the same parties, 


Maurice L. Diamond and Mabel S. Early as payees. Both notes 
were indorsed by the payees and one Sam Diamond, brother of 
Maurice, and were held by the plaintiffs in the instant actions as 
indorsees of Sam Diamond. Plaintiffs, holders of the notes brought 
these actions against the defendant, Nettie Greene, who pleaded that 
the notes were procured by fraud. At the trial, in support of her 
defense of fraud, defendant testified that she merely signed a blank 
piece of paper, and later during the course of her testimony she 
also testified that she read what was on the paper but could not 
recall what it was; she also stated that she signed one of the notes 
without reading it, believing it was only a receipt. Upon the fore- 
going evidence the jury returned verdicts for the defendant in each 
ease. The plaintiffs moved for new trials. On appeal the court 
allowed plaintiffs’ motions and new trials were granted. 

The court held that the testimony of the defendant was incon- 
sistent and upon the evidence the verdicts for the defendant were 
clearly and manifestly wrong. The defendant had the burden of 
establishing by clear and convincing proof that her signature on 
each of the notes in question was obtained by fraud. 


Actions by Joseph Herman and by Peter Nelkin and others against 


Nettie A. Greene and trustee on two promissory notes, wherein defend- 
ant pleaded that the notes were procured by fraud. The jury returned 
verdicts for defendant in each case. On plaintiffs’ motions for new trial. 


Motions sustained and new trials granted. 





NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 1380. 
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Berman & Berman and Sidney W. Wernick, all of Portland,: for 
plaintiffs. 

Merrill & Merrill, of Skowhegan, and Harvey D. Eaton, of Water- 
ville, for defendants. 


THAXTER, J.—The defendant was a widow who appears to have 
been possesssed of a considerable amount of spare money and spare time 
both of: which seem to have been used very unwisely. She had spent 
several winters in St. Petersburg, Florida. There she met Maurice 
Diamond and Mabel Early who conducted a diamond auction business 
under the name of Stewart’s Inc. She had a friend by the name of 
William Ferguson, who was a guest at the hotel. The defendant, 
Ferguson, Diamond, and Mabel Early were much in each other’s com- 
pany. Diamond and Mabel Early invited them to dinners, took them 
out for automobile rides, and all four went to the dog races together. 
There were dances, birthday parties and New Year parties. Ferguson 
testified that he regarded Diamond as a fine man and still thought so 
at the time of the trial. Out of all these hours spent in inconsequential 
fun making their relationship became so close that Ferguson finally 
came to regard Diamond ‘‘just like a brother.’’ During the daytime 
when the dances were not in full swing and the dogs quite probably 
were resting for their next race, Ferguson and Mrs, Greene would 
attend the diamond auctions at Stewart’s. It was just for fun and the 
auctioneer ‘‘was very comical.’’ Such was the tawdry background of 
what finally blossomed into a business relationship. Diamond had a use 
for money in his business and Mrs, Greene had the money. She loaned 
to the corporation $5,000 taking therefor the note of $6,000 referred to in 
the brief statement. Six months later she loaned Diamond $2,000. Then 
from being for the most part of the season a spectator at the auctions 
she ‘became an active bidder. On February 7, 1942, she purchased for 
$5,600 a bracelet and on March 10, 1942, a diamond ring for $4,400. In 
each instance she turned in part payment other jewelry which she had 
previously bought and in each case the balance which she owed amounted 
to $2,925. The plaintiffs claim that she signed the two promissory notes 
for these amounts with the full knowledge of what she was signing and 
that her assertion that the payees or either of them led her to believe 
that these were receipts for amounts to be credited on the $6,000 note 
was false. 

The defendant had the burden of establishing by clear and convincing 
proof that her signature on each of the notes in question was obtained 
by fraud. Portland Morris Plan Bank v. Winckler, 127 Me. 306, 143 A. 
173. The jury has decided that she has sustained that burden. The 
question before this court on the general motions is whether that finding 
is clearly and manifestly wrong. If it is, all discussion as to whether 
the plaintiffs were holders in due course becomes superfluous. 
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The claim of the defendant, apparently with respect to the Herman 
note, is not that any trick was practiced on her by which one piece of 
paper was substituted for another when she signed. Although this 
particular allegation was set up in the brief statement, it was abandoned 
when she was called on to testify. She testified that after her successful 
bid for the jewelry, Maurice Diamond asked her to go into the back 
room or office with him to sign a receipt, that she sat down there on one 
side of the desk or table, that he sat down on the other side, that he 
passed her a paper which she took and signed. She was not hurried 
and apparently had ample opportunity to have read it had she wished. 
The paper which she admits she signed is of the following tenor: 

““N.P. 62658 
“*1-30 
“**$2925.00 February 7th, 1942 

‘*On May the 10th. 1942 after date I promise to pay to the order of 
Maurice L. Diamond and Mabel S. Early 

Twenty-nine hundred & Twenty-five & . . . No/100 Dollars 
at The Federal Trust Co., of Waterville, Maine. 

*‘Value received 

‘“Nettie A. Greene 
‘“No. ————— Due 5/10/42”’ 

She appears as the maker of a promissory note which she now says 
she had no intention of signing and was not supposed to sign. Realizing 
that some explanation was necessary under the circumstances, she put 
forth several versions of what happened, each, unfortunately for her, 
inconsistent with the other. In the first place she said that she signed 
merely a blank piece of paper, apparently intending to imply that she 
left it with Maurice Diamond to fill in and that he wrote in a promise 
on her part to pay money instead of an acknowledgment of a payment 
of money received by her. But this theory of what occurred 
had to be discarded by her when she was faced with the 
note which we now have before us. Obviously she did not sign a 
blank piece of paper. The words ‘‘after date,’’ ‘‘promise to pay to 
the order of,’’ ‘‘Dollars at,’’ and ‘‘Value received’”’ as well as ‘‘No.’’ 
and ‘‘Due’’ at the bottom were printed. It was the ordinary printed 
form of a promissory note used in commercial transactions. Finally 
forced to admit that these words must have been on the note when she 
signed it, she then first said that she read it but doesn’t remember what 
was on it, and finally asks us to believe that she signed it without reading 
it at all, relying on Mr. Diamond’s assurance that it was a receipt. 
There is nothing in what took place at the time of the signing to indicate 
any duress, any subterfuge, any attempt to conceal from her the writing 
on the particular paper which she signed. It was passed to her as she 
sat across the table from Mr. Diamond. All that she claims is that he 
told her it was a receipt. Would he attempt to deceive her as to its 
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tenor and still furnish her with a full opportunity to read what was on 
it? As a matter of fact unless she signed it with her eyes shut, it is 
difficult to believe that she could have helped seeing what it was. That 
such a series of improbabilities could have happened once seems in- 
credible. But we are asked to believe that exactly the same sequence 
of events followed a second time, when a month later she made a second 
purchase of jewelry, went into the same back office alone with Maurice 
Diamond, sat down at the selfsame table, was handed another note by 
Diamond, was given full time to read what she signed, and was told 
by him it was a receipt, and then that she signed it in that belief. Then 
we have, applicable to this transaction as to the first, her inconsistent 
versions of what she really did, firstly that the paper which she signed 
was blank, secondly that she doesn’t remember what was on it, and 
thirdly that she didn’t in fact read it at all. Counsel do not tell us 
on which story of the defendant they intend to rely. Out of all the 
incredible story of what took place we are left with the suspicion that 
a fraud of some kind may have been practiced on the defendant but we 
can only guess at what may have happened. Conjecture does not take 
the place of proof. That some fraud may have been perpetrated is 
beside the point, if it is not the fraud which the defendant alleges and 
attempts to substantiate by proof. 

The defendant had little conception of the value of money or of its 
proper use. She certainly was no financial genius, as her friend Mr. 
Ferguson admits. But she was not quite the simpleton that she would 
have this court believe. She had received promissory notes for money 
which she had loaned. She knew what they looked like and she must 
have known that the words ‘‘ promise to pay’’ were not the ones used in 
a receipt given for money to be credited to a debtor. 

Counsel argue that the evidence is conflicting as to what took place 
at the time the notes were signed. The conflict is between the testimony 
of Sam Diamond and the defendant. Sam Diamond says that he was 
in the room when the notes were signed and that Mrs. Greene discussed 
the terms of at least one of the notes with Maurice Diamond before 
she signed it and mentioned the bank at which it should be made pay- 
able. But the fact that there is a conflict in the evidence does not make 
out a case, if the testimony on which a party relies is itself incredible. 
We can utterly disregard Sam Diamond’s testimony and still the de- 
fendant fails. 

Counsel for the defendant also calls our attention to Mrs. Greene’s 
testimony that, after the second purchase when she came out of the back 
office with Maurice Diamond, he said to Mrs. Early: ‘‘We have Mrs. 
Greene almost paid up.’’ If there were some independent, credible 
evidence that Mrs. Greene had signed a receipt or was led to believe by 
Diamond that she had done so, this evidence might carry some weight 
as corroboration. But without that, it proves nothing and is not neces- 
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sarily inconsistent with the theory that Mrs. Greene signed a note which 
was to be used as a set-off against the note of Stewart’s Inc. held by her. 

There is an analogy between this case and Strout v. Lewis, 104 Me. 
65, 71 A. 137. The action there was assumpsit on a written contract 
the terms of which were filled in on a printed form. The defense was 
that the defendant had been induced to sign it by the plaintiff represent- 
ing to her that it was in fact something different from what its provisions 
expressed. The case was tried before a jury who returned a verdict 
for the defendant. In sustaining a motion by the plaintiff for a new 
trial, the court said, 104 Me. at page 67, 71 A. at page 138, with respect 
to the allegation of fraud: ‘‘The charge is a serious one, and the law 
imposes upon the defendant the burden of substantiating it by clear and 
convineing proof.’’ Then as to the defendant’s claim that she signed 
the paper without reading it, relying on the plaintiff’s statement as to 
its contents, the court said, 104 Me. at page 68, 71 A. at page 138: 
‘‘The inherent improbability of the defendant’s version strikes one 
forcibly. She was a woman of mature years and of intelligence, and 
it is highly improbable that she would have signed a contract with a 
comparative stranger without first learning its contents either by reading 
it herself or having it read to her.’’ 

Regardless of any conflict between the defendant’s testimony and 
that of Sam Diamond and of the fact that neither Maurice Diamond 
nor Mrs. Early saw fit to testify, the burden was still on the defendant 
to prove fraud by evidence which it is possible to believe. We have 
nothing on the point but her own testimony. She gives us one version 
one minute and when faced with facts which cannot be controverted 
offers another explanation utterly inconsistent with the first, and neither 
of which can be accepted by reasonable men or women. This case as 
well as Strout v. Lewis, supra, shows us that there are limits beyond 
which a jury may not go to save people from the consequences of their 
own folly. The verdicts are clearly and manifestly wrong. 


Failure to Enforce Payment of Note Held Laches 
Precluding Allowance of Claim 


In re Feldman’s Estate, Appellate Court of Illinois, 50 N. E. Rep. 
(2d) 766 
Where the body of a note and a marginal memorandum differ as 
to date of maturity, the date in the body of the instrument is con- 
trolling. 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1393. 


7 
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Where assignee of a note executed by maker on March 1, 1931, 
and due ‘‘on or before date,’’ made no effort to collect the note 
from the maker who died February 20, 1941, a few days before the 
statutory 10-year period of limitations expired, and the note had 
been taken into account by referee in bankruptcy in adjudicating 
the accounts between the bankrupt and the maker with the knowl- 
edge of the assignee of the note, and assignee made no attempt to 
enforce payment of it, it was held that the executrix of the assignee’s 
estate who filed a claim against the estate of the maker on June 20, 
1941, was not entitled to have claim allowed against the estate of the 
maker. The assignee was guilty of laches in not attempting to collect 
the note before the death of the maker. 


Proceeding in the matter of the estate of Minnie E. Feldman, de- 
ceased, by Gertrude VanZele, executrix of the will of Leon VanZele, 
deceased, on a claim based on promissory note for $3,000 executed by 
Minnie E. Feldman against Jay J. Smaltz, executor of the will of 
Minnie E, Feldman, deceased. From a judgment disallowing the claim, 
the claimant appeals. 

Judgment affirmed. 

Joseph L. Shaw, of Geneseo, and John H. Armstrong, of Ottawa, 
for appellant. 

J. J. Ludens, of Sterling, and John A. Fletcher, of Morrison, for 
appellee. 


WOLFE, J.—On March 1, 1931, Minnie E, Feldman executed her 
promissory note for $3,000 payable to James C. Feldman. The note 
with endorsements is in substance as follows: 


‘“Morrison, Ill., March 1st, 1931. 
‘‘On or before date we jointly and severally promise to pay James C. 
Feldman, or order, the sum of $3000.00 Three Thousand & 00/100 
Dollars, with interest at the rate of 5 per cent. per annum from date 
until paid, payable annually. Value received. Both principal and 
interest payable at the Smith Trust & Savings Bank, Morrison, Illinois. 
(Regular judgment note clause, etc.) 
“Due Mar. 1, 1939. ‘*(Signed) Minnie E. Feldman.’’ 


The note contains two endorsements: 
First to Leon VanZele as follows (Abs. 2) : 


“*James C. Feldman 
**Assigned to 
**Teon VanZele.’’ 


And second to Hazel Feldman as follows (Abs. 3) : 


“‘T hereby assign the within note to Hazel Feldman subject, how- 
ever, to the interest and right therein of Leon VanZele, who now holds 
the said note as collateral security for a debt due him from Hazel 
Feldman. The within note is now in the possession of said Leon VanZele, 
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who has permitted me to make this endorsement. When Hazel Feldman 
has paid her note to said Leon VanZele he is to surrender the within 
note to her. 

**(Signed) James C, Feldman’”’ 


Minnie E. Feldman died February 20, 1941, and Jay J. Smaltz was 
appointed executor of her estate. Leon VanZele died December 26, 1933, 
and Gertrude VanZele was appointd executrix of his estate. On June 
20, 1941, Gertrude VanZele, as such executrix, filed the above note as a 
claim against the estate of Minnie E. Feldman, deceased. The executor 
of the estate of Minnie Feldman filed objections to the claim. The case 
was heard in the County Court of Whiteside County and the claim was 
disallowed. An appeal was perfected to the Circuit Court of said 
County and a hearing had before said Court. The claim was again 
disallowed. It is from this order that an appeal has been perfected to 
this Court. 

It will be observed from an examination of the note that it is dated 
March 1, 1931, and then follows: ‘‘On or before date’’ we jointly and 
severally promise to pay ete. In the lower left-hand corner of the note 
are the words and figures: ‘‘Due Mar. 1, 1939.’ 

The question now arises: What is the real due date of this note? 
If the words, ‘‘Due Mar. 1, 1939,’’ are not considered, we think there 
is no question that the Court properly held that this note was due on 
the date it was executed, viz., March 1, 1931. The question then arises 
whether the writing, ‘‘Due Mar. 1, 1939,’’ has any bearing on the 
obligation of Minnie E. Feldman to pay the note. We think it is the 
universal custom of bankers—when receiving a note either before or 
after its execution—to fill in the due date in the blank space in the 
left-hand corner, but it is considered no part of the note itself, but 
merely a convenience for the bankers for reference as to when the note 
is due and payable. 

Our attention has not been called to any case in Illinois in which 
this question has ever been passed upon, but we find in Vol. 8 of Corpus 
Juris under bills and notes on Page 193 the following: ‘‘ Where the body 
of the note and a marginal memoranda differs as to the date of maturity, 
the date in the body of the instrument is controlling.’’? In 10 Corpus 
Juris Secundum, Bills and Notes, § 44, on page 481, we find the follow- 
ing: ‘‘Memoranda which are repugnant to the body of the instrument 
or self-contradictory do not become part of the instrument and do not 
control as against its provisions, unless it is shown that such notation 
on the instrument was made to correct a mistake therein. Thus, where 
a marginal memorandum differs from the body of the instrument as 
to the date of maturity, the date in the body of the instrument is con- 
trolling.’’ 

The Supreme Court of the State of Nebraska in the case of: Fisk et al. 
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v. McNeal reported in 23 Neb. 726, 37 N. W. 616, 617, 8 Am. St. Rep. 
162, had this same question before it for consideration and in their 
opinion the Court used this language: ‘‘The question presented for 
decision is, does the filling of the blank in the lower margin of the notes 
naming a date for their maturity, make the notes payable on such dates, 
instead of the date named in the body of the note? The testimony shows 
that, at the time of and prior to the execution of the notes, defendant 
resided in Franklin Grove, in the state of Illinois, and was indebted to 
plaintiff in the sum of $105. Plaintiff demanded payment, but was 
informed by letter from defendant, dated June 25, 1878, that she could 
not make the payment at that time, but would be able to do so the coming 
fall—by the middle or last of September. She was then requested to 
execute her notes for the amount due, and send them to plaintiff, which 
she did ; the notes being the ones sued on in this case. It may be assumed, 
also, that the notes were written by her in the form in which they now 
appear, and it may be that she intended to make them payable at the 
time designated in the margin. It may also be assumed that plaintiff 
so treated them as a favor to defendant, and so relied upon them. But 
while this is a matter which, if true, should appeal strongly to the con- 
science of a debtor, we, not being the conscience keepers of litigants, 
must decide the case according to the law as we find it applicable to the 
contract which the parties have made. As may be seen by the notes, 
they fix a definite time within which they mature,—‘ten days after 
date.’ It cannot be said, as matter of law, that the marginal note or 
memorandum could any more control the body of the note than could 
the marginal figures, when different from the amount expressed in the 
body, or written portion of the note, control the amount which a holder 
would be entitled to upon payment or judgment. Upon this point, we 
think the American cases are substantially uniform, that, where a 
difference appears between the words and figures, evidence cannot be 
received to explain it; but the words in the body of the paper must 
control. 1 Daniel, Neg. Inst. § 86, and cases there cited. Hence, if an 
alteration is made in the marginal figures, so as to make them correspond 
with the writing, it is not such an alteration as to vitiate the note. In 
Smith v. Smith, 1 R. I. 398, [53 Am. Dec. 652], the Court said: ‘‘We do 
not think the marginal notation constitutes any part of the bill. It is 
simply a memorandum or abridgement of the contents of the bill for 
the convenience of reference. The contract is perfect without it. If this 
is so, any alteration in the figures cannot avoid the contract, because 
it is no alteration, either material, or immaterial, in the contract.’’ 
See, also, Rand, Com. Paper Par. 105. So we think it must be in this 
case. The marginal memorandum is only for convenience in the matter 
of ascertaining the date of the maturity of the note, without the necessity 
of reading it.’’ 
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In the case of Danforth v. Sterman, 165 Iowa 323, 145 N. W. 485, 
486, the Supreme Court of Iowa also had this question before it. By its 
terms, the note in the suit was due June 1, 1911, and was assigned to the 
plaintiff on May 18th of that year. In the lower left-hand corner of 
the note, and in the margin, after the printed word ‘‘due,’’ was written 
the word and figures ‘‘May 15, 1911,’’ making the sentence read, ‘‘Due 
May 15, 1911,’’ which, if correct, was before the transfer of the note. 
Defendant insisted that this memorandum became a part of the note 
and was controlling as to its maturity, and that the Court erred in 
instructing the jury that the instrument matured June 1, 1911. The 
Court held that upon the record, it was clear that the memoranda date 
of May 15, 1911, did not control or affect the terms of the note itself, 
and the Court properly instructed the jury that the note was due June 1, 
1911, as written in the body of the note. To the same effect is the case 
of Sharpe v. National Bank of Commerce, decided by the Court of 
Civil Appeals of Texas, reported in 272 S. W. 321. 


In the case of the Union State Bank of Minneapolis, Minnesota, v. 
Benson, 38 N. D. 396, 165 N. W. 509, L. R. A. 1918 C, 345, the Supreme 
Court of North Dakota held that the date, as written in the body of the 
note, was the due date of the note and a marginal reference of a different 
date had no bearing upon the due date of the note, and was no part of 
it, but merely for the convenience of the holder of the note. In the case 
of Rivet & Sons v. Durand, 53 R. I. 48, 163 A. 476 (Supreme Court of 
Rhode Island), the Court held that where the marginal notation, which 
does not purport to be a collateral agreement, but only a restatement of 
the amount, or date of the note is in conflict with the terms in the main 
body thereof, it will be disregarded as not being a part of the note. 

It is our conclusion that in the present case the words, ‘‘Due March 1, 
1939,’’ were no part of the note and did not control, in any way, the 
due date thereof. 

The record shows that Minnie E. Feldman continued to reside in 
the county where the note was executed, until her death and no demand 
was made upon her for payment of the note. The Court held that the 
holder of the note had slept on his rights, until such time as the note 
would have been barred within a few days by the Statute of Limitations. 
A few days before the Statutory 10-year period of Limitations expired, 
Minnie E. Feldman died, which automatically gave the holder of the 
note an extension of time in which to present his claim in the Probate 
Court. The Court held the claim was stale and disallowed the same. 

The record shows that James C. Feldman was in 1933 declared a 
bankrupt, and that Minnie E. Feldman filed a claim against the bank- 
rupt estate for several thousand dollars; that the referee in bankruptcy 
in adjudicating the accounts between the bankrupt and Minnie Feldman 
charged her with the amount of this note and deducted the amount due 
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on the note from the amount due from bankrupt estate to her. This 
note was presented to the bankruptcy court by the assignee, Leon 
VanZele, and the note was filed as an exhibit in the case. Leon VanZele 
had knowledge of the bankrupty proceedings, and the referee’s findings 
and while he was not a party to the suit, he made no effort from the 
time he procured the note, to enforce the payment of it. Our Supreme 
Court in the case of Chapman et al. v. American Surety Company, 261 
Til. 594, 104 N. E. 247, 250, states: ‘‘This court has frequently stated 
that the probate court has a sort of equitable jurisdiction over claims 
presented to it for allowance. . . . In the allowance of claims against 
an estate, the county . . . court may adopt the forms of proceedings 
in equity. . . . It possesses a similar jurisdiction, and may adopt a 
similar mode of procedure in the adjustment of guardians’ accounts. 
.. . It lies in the nature of these courts that in the exercise of their 
jurisdiction they are not confined to legal principles or the rules of 
common law courts, but exercise equitable powers as well... . Whenever, 
within the scope of their statutory jurisdiction, the relief to be adminis- 
tered, the right to be enforced, or the defense of an action properly 
depending before them involves the application of equitable principles, 
their powers are commensurate with the duties demanding their exercise, 
whether legal or equitable.’’ 

After considering all the evidence in the case, it is our conclusion 
that the trial court properly held that the claimant was not entitled to 
recover on this claim, and that the claim had become stale and the 
owner of the note was guilty of laches in not attempting to collect it 
before the death of Minnie Feldman. 


Interest on Mortgage Note and Bond Purchased by 
Mortgagor Held Not Usurious 


In re United Funds Management Corporation, District Court, W. D. 
Missouri, 51 Fed. Supp. 442 


Where a mortgagor, contemporaneously with obtaining a loan 
on his property by execution of a short term note secured by a deed 
of trust on the property, purchases from the mortgagee a long term 
bond to be matured by monthly installment payments in a face 
amount equal to principal amount of loan, it is held that the interest 
charged in said transaction is not usurious, notwithstanding the 
fact that the rate of interest on short term note, though legal, plus 
the amount by which it exceeds interest on long term bond would 
exceed the legal rate of interest provided by state statute. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1565. 
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Proceeding in the matter of the claims of John P. Winfrey and 
others against the United Funds Management Corporation, bankrupt. 

Judgments in accordance with opinion. 

Cornelius Roach and Daniel L. Brenner, both of Kansas City, Mo., 
for bankrupt. 

John C, Grover and Jacob L. Milligan, both of Kansas City, Mo., 
for trustee. 

Paul V. Barnett and James E. Goodrich, both of Kansas City, Mo., 
for Commerce Trust Co., trustee under trust indenture. 

Joseph M, Lapin, of Kansas City, Mo., for Park D. Crawford et ux. 

J. H. Greene, Jr., of Kansas City, Mo., for Emery L., Foster et ux. 

L. N. Musser, of Kansas City, Mo., for Mark Y. Hanes et ux. 

J. Francis O’Sullivan, of Kansas City, Mo., for John P. Winfrey 
et ux. 

Louis J. Pelofsky, of Kansas City, Mo., for Alphonse Arnone et ux. 

C. V. Kretsinger, of Kansas City, Mo., for Frank B. Kenning et ux. 

P. H. Jackson, of Kansas City, Mo., for Arnold L. Craven et ux. 


COLLET, D. J.—The material facts are not in dispute and may be 
stated as follows: 

The claimants are both borrowers of and lenders to the predecessor 
to the bankrupt United Funds Management Corporation. They are 


borrowers in that they secured loans upon their real estate for which 
they gave their note secured by deed of trust on the real estate. The 
notes were payable on a given date and the rate of interest legal. They 
were lenders in that, contemporaneously with the execution of the note 
and deed of trust aforesaid, they purchased a bond from the bankrupt 
under the following terms—that they were to pay a stipulated amount 
per month for a stated number of months at the end of which term they 
would mature the bond in a face amount equal to the principal amount 
of the loan. The bond, amounting to a long-term loan to the bankrupt, 
paid a lower rate of interest than the bankrupt charged on the short- 
term loan secured by the deed of trust. The transactions constituted 
separate agreements in a sense and in another sense they both constituted 
one transaction. They were separate in that the claimants herein could 
cancel the bond purchase agreement at any time they desired after 
making a stipulated number of monthly payments and receive from the 
bankrupt the stipulated cash surrender value of the bond. Otherwise 
stated, the claimants could call their loan to the bankrupt by suffering 
certain penalties for the premature calling of the loan. The agreements 
were corelated in that the bonds were held by the bankrupt as additional 
security for the payment of the loan by the property owner which was 
evidenced and secured by the note and deed of trust. They were 
eorelated also by the fact that the bonds could be cancelled only in the 
event the interest payments on the notes were not in default, and that 
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so long as the monthly payments were made upon the bond and the 
interest on the note that the bankrupt would extend the note for addi- 
tional periods of one year or make new loans without expense to the 
borrower from time to time until default occurred or until the bond 
had been matured. The transactions were corelated also in that it was 
obviously the unexpressed intention of the parties that the face amount 
of the bond when paid by the bankrupt to the borrower would be used 
by the borrower to pay the equivalent principal amount of the borrower’s 
note. The bankrupt had the right to assign the note, the deed of trust 
and the bond which it did do, the assignee being the Indenture Trustee, 
the Commerce Trust Company. Upon adjudication in bankruptcy of 
the bankrupt, United Funds Management Corporation, the Commerce 
Trust Company was holding and now holds these assigned instruments. 
The present controversy is whether the assignee, Commerce Trust Com- 
pany, may enforce the payment of the principal amount of the notes 
by foreclosure of the deed of trust if necessary, without crediting on the 
notes the total amount of the payments made on the bond or whether 
those payments made on the bond shall be credited on or off-set against 
the amount due on the note. 


The claimants—the property owners—assert that the various agree- 
ments constituted only one transaction with the result that the bankrupt 
was exacting interest at a usurious rate which invalidates the collection 
of the excessive interest with the result that in some instances when the 
legal rate (6%) of interest is calculated and the payments made on the 
bonds are applied on the notes the notes have been fully discharged. 
Those claimants ask that an order be entered cancelling the notes and 
deeds of trust and requiring the return of those documents, while the 
other claimants ask that an order be made requiring the application 
of the payments made on the bonds to the discharge of the notes and 
permission given them to pay the balance due on the notes, discharging 
the notes and releasing the deeds of trust. 


The interest charged is not usurious as the notes and deeds of trust 
on the one hand and the bonds on the other are two separate and distinct 
transactions for the purpose of determining the return to the respective 
parties of the loan by the bankrupt to the property owner in the one 
instance and the loan by the property owner to the bankrupt in the 
other. One is a long-term loan with a corresponding low rate of interest 
and the other is a short-term loan with a comparatively high rate of 
interest—both well within the limit of 8 per cent provided by the 
Missouri statute. 


But the two transactions-are so corelated that so long as both agree- 
ments remain active the ultimate objective of the parties, to-wit, that 
the matured value of the bonds shall be applied to the discharge of the 
principal amount of the notes, should be recognized as the continuing 
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object, intent and purpose of the parties. Only in the event that the 
property owner exercised the right to terminate this contemplated 
purpose by surrendering the bonds for the cash surrender value should 
the agreements lose their characteristic of being so corelated that the 
payments on the bonds will not be considered as payments on the prin- 
cipal amount of the note. Arguendo, it should be noted that the exercise 
of this right by the property owner is contingent upon the absence of 
any default either in the monthly payment of the monthly installment 
on the bond or the monthly payments of interest on the note. If the 
conditions authorizing the exercise of the privilege exist and the property 
owner does surrender the bond for the cash surrender value then the 
bankrupt is no longer under any obligation to extend the time of payment 
of the principal amount of the note and the result would be a short-term 
loan with the right of comparatively imminent foreclosure. But so long 
as both agreements are carried along together it seems to be the clear 
intention that the payments on the bond were for the purpose of accumu- 
lating a fund with which to pay the note and since those funds were held 
by the bankrupt prior to its adjudication as a bankrupt, and subse- 
quently by the Indenture Trustee, that intention and purpose should 
be carried out. In each of the instances represented by the present 
claims both agreements were in full force at the time of bankruptcy. 
And hence in respect to each of the present claims the payments made 
on the bonds should be applied to the discharge of the notes. If any 
balance remains due on the notes, the makers thereof should and will 
be permitted to discharge the notes by the payment of the balance due. 

If the parties consider more formal findings of fact necessary or 
desirable, they may submit such findings for consideration not incon- 
sistent with the conclusions heretofore expressed and without waiving 
their rights to exceptions for the failure of the Court to make other and 
additional findings. 

Each of the claimants may submit for consideration formal orders 
relative to their specific claims. 





Check List for Guardians Ad Litem 


By Eleanor March Moody 
of the Massachusetts Bar 


This article is an attempt to set forth some practical suggestions which 
might prove helpful to the guardian ad litem who has been appointed to 
represent a remainderman in the matter of the allowance of a trustee’s 
account. 

Guardians ad litem and/or next friends are appointed in a wide 
variety of cases. This article is limited, however, to the single but most 
frequent case of an appointment of a guardian ad litem upon a trustee’s 
account. 

The following items are merely a check list so that a guardian of 
moderate experience can check whether he has considered the various 
points which might be involved in the account before him. The guardian, 
no matter what system he uses, should perform his work with such 
thoroughness that he will be satisfied that the account is correct and that 
the cash and securities are on hand and proper. 


A. At the Registry of Probate: 


1. The guardian should get out the file and familiarize himself 
generally with the case. 

2. The guardian should get the history and pertinent dates and 
proceedings relative to the particular trust. 

3. The guardian should ascertain the various parties and inter- 
ests involved in the trust. 

4. The guardian should ascertain the trustee’s powers, duties and 
limitations under the will relating to the trust in question. 

5. The guardian should note especially the trustee’s investment 
limitations and the provisions regarding payments out of 
principal, 


. From the trustee, obtain: 
6. A copy of the current account. 
7. A copy of the necessary preceding account, accounts or 
inventory. 


At the guardian’s office: 

8. The guardian should start his examination with the inventory 
or with the last account as to which a court decree allowing the 
account has been rendered. 

. Any changes made in the preceding account as submitted by 
the trustee at the time it was allowed by the court should be 
noted 

. If it comes to the guardian’s attention that any prior account 
has not been allowed, this should be called to the attention of 
the court. 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 
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The guardian should check the account mathematically, work- 
ing from the last account which has been allowed or from the 
inventory. Briefly, this means running down each item in the 
previous Schedule C through the Changes of Investment 
schedules or other schedules which show investment changes 
to the Schedule C of the present account. 


This ‘‘running down’’ of the securities means checking for 
stock dividends, corporate split-ups, reorganizations, mergers, 
ete. It means figuring amortizations, new balances, subscrip- 
tions, rights received and exercised or sold, etc., as they show 
in the account and as verified from financial publications.* 
All schedules should be added and all totals checked to the 
eover of the account. 

Then with the provisions of the will, relative to investments, 
fresh in mind, the guardian should note the new investments 
and look over the list at the end of the accounting period as 
shown in Schedule C of the current account. He should make 
note of any violation of the investment provisions of the will. 
The guardian should go over the portfolio with an eye to the 
correctness of the investments as trust investments. If they 
are not legal trust investments, the guardian should ascertain 
if they were ‘‘inherited’’ and check to see that the will gives 
the trustee the right to retain them. 

Should there have been a division of the corpus during the 
accounting period, the guardian should check to see that the 
distribution made was fair and equitable to the party he 
represents. Unless there has been an exact division of every 
holding, the guardian should check the distribution to see that 
the market values, as shown by the trustee’s account or as 
independently ascertained by him, plus the necessary amounts 
of equalizing cash, equal the distribution as called for in the 
will. In ease of such a division, the securities left should be 
fair to the remainderman from the point of view of diversifica- 
tion and of possible appreciation. 

Although the guardian is not interested in income, since he 
represents the remainderman and not the life tenant, he should 
examine cursorily all income received (Schedule D), to see 
that nothing which is principal has inadvertently been put 
into income. For example, liquidating dividends, proceeds of 
sale of rights and stock dividends. 

Schedule B should be read to see that nothing has been paid 
out of principal which should have come out of income. In 
this connection the guardian should refresh his recollection 
as to the provisions of the will, if any, regarding payments out 
of principal or out of income. He should make a note of any 
payments which violate these provisions of the will. 

Should there be Changes of Investments schedules run from 
cash, rather than from investments, then Schedules A and B 
should be checked to these schedules. 


*For example, P-H Capital Adjustments. 
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D. The trustee, contact: 
20. At this point the guardian ad litem has familiarized himself 


21. 


22. 


with the account, the list of securities and the will and is now 
ready, and not before, to contact the trustee for an appointment. 
When he calls for this appointment, he should ask that all 
vouchers for Schedules A, B and the Changes of Investment 
schedules, if any, be ready, together with the bank statements, 
or equivalent records, for the period, and the brokers’ bills for 
purchases and sales. 

The guardian should also ask that an appointment be made 
for him so that he can check the securities with the person in 
whose custody they are. 


E. At the trustee’s office: 


23. 


24. 


Check the Changes of Investments schedules and Schedules A 
and B to the brokers’ bills and to the bank checks and deposits 
and other vouchers. 

The guardian should satisfy himself that the record of cash 
on hand (income and principal) is accurate. This may involve 
the reconciliation of a bank statement or equivalent record as 
of the date of the accounting. If the cash is kept with cash of 
other accounts, in one account, check to see that there is 
sufficient cash to cover this trust. 


. Finally, the guardian should check the securities to Schedule 


C of the current account. The securities should stand in the 
name of the trustee with a proper description of his fiduciary 
capacity, or with such other description as may be permitted 
by the trust instrument; for example, street certificates. Any 
deviation from the securities listed in Schedule C should be 
satisfactorily explained from broker’s bills or bank deposits 
or checks dated subsequent to the date of accounting. 


F. Back at the guardian’s office: 
26. Having satisfied himself that all was in order and accounted 


27. 


28. 





for, the guardian ad litem should sign the assent and forward 
it to the trustee, the trustee’s attorney or the court ; or-— — — 
Having found all not in order, he should contact the trustee 
and discuss the situation with him. If after such an interview 
the discrepancies are not rectified and the account corrected, 
if necessary, the guardian should dissent, making such report 
as will help the court. . 

Having done all this, and only then, should the guardian ad 
litem consider his fee and send his bill. The courteous thing 
to do is to ask the trustee if the amount is satisfactory. The 
bill should be not too high, nor too low, but ‘‘reasonable for 
the services performed.’’ 


LEGAL QUERIES AND ANSWERS 


Certification of Postdated Check 


Q. The holder of a postdated check had it certified by the cashier 
of the drawee bank prior to the date of the check. The bank later 
refused to pay it. Can the holder of the check enforce payment? 

A. No. A bank cashier has no authority to certify a postdated check. 
Where a postdated check is certified before maturity, it carries notice 
to all that the certification is beyond the officer’s authority. Clark Nat. 
Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 37 B. L. J. 750. 
§ 263 B. L. J. Digest. 


Payment of Check After Drawer’s Death 


Q. If a bank has knowledge of the death of one of its depositors 
and subsequently cashes a check drawn by him against his account, is 
the bank liable to the drawer’s estate for the amount of the check? 


A. Yes. The payment of a check by the bank on which it is drawn, 
with the knowledge of the drawer’s death, renders the bank liable to the 
drawer’s estate. Sneider v. Bank of Italy, Cal., 194 Pac, Rep. 1021. 
38 B. L. J. 183. § 284 B. L. J. Digest. 


Presumption of Date 


Q. Is there any legal presumption as to date on a negotiable 
instrument? 


A. Yes. Where an instrument or an acceptance of any indorsement 


thereon is dated, such date is deemed prima facie to be the true date of 


the making, drawing, acceptance or indorsement as the case may be. 
N. I. L., See. 11. 


Trade Acceptance 


Q. A trade acceptance, payable on November 1, omitted the year. Is 
such a trade acceptance payable on demand? 

A. No. An instrument on which the year is omitted does not come 
within the rule that an instrument, in which no time of payment is 
expressed, is payable on demand. United Railway Co. v. Siberian Com- 
mercial Co., Wash., 1201 Pac. Rep. 21. 39 B. L. J. 17. § 1549 
B. L. J. Digest. 





Editor’s Note: Answers to questions may not be applicable to all jurisdictions. 
90 





Judicial Crends 


Digest of Decisions on “ Holder in Due Course; 
Holder Must Take for Value” 


Continued 


One who receives a note from the payee before maturity in payment 
of a pre-existing debt is a holder in due course Broderick & Bascom 
Rope Co. v. McGrath, 142 N. Y. Supp. 497, 30 B. L. J. 735; Prahl v. 
Rudolph, Wise., 210 N. W. Rep. 821. 44 B. L. J. 311. 


The fact that the purchaser of a $1,562 note pays only $1,250 for 
it is not alone sufficient to show that the purchaser was not a purchaser 
in good faith. De Good v. Wildman, Kans., 239 Pac. Rep. 748. 43 
B. L. J. 37. 


A bank which issues a certificate of deposit for a promissory note is 
a holder in due course of the note, notwithstanding the fact that the 
certificate of deposit is not payable until after the maturity of the note 
Gypsum Valley Nat. Bank v. Dillenbeck, Kans., 205 Pac. Rep. 1022. 
39 B. L. J. 475. ; 


A bank which receives a cashier’s check from the payee thereof in 
payment of the note of the payee is a holder in due course and not 
liable to the payee’s wife, although the check was obtained with money 
belonging to her. Third Nat. Bank v. Poe, 5 Ga. App. 113, 62 S. E. Rep. 
$26. 26B.L. J. 39. 


A bank giving its own negotiable certificate of deposit, absolute on 
its face, for the full amount of a note transferred to it, is a purchaser 
for value, and not merely a holder for collection, even though there 
is an oral agreement for the return of the certificate of deposit in case 
the note is not paid at maturity. Bank of High Hill v. Rockey, Mo., 
277 S. W. Rep. 573. 43 B. L. J. 242. 


A bank purchasing at a large discount notes of farmers and residents 
in the vicinity from a stranger selling churns throughout the country 
in which the bank is located, is not a holder in due course. Anten v. 
Gruner, 90 Ill. 300. 37 B. L. J. 522. 
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A bank receiving a check for collection is not a holder in due course. 
Central Nat. Bank v. Kehoe, S. C., 128 S. E. Rep. 861. 42 B. L. J. 739. 


Where a bank pays a check drawn upon it, in the ordinary course of 
business, it is not a holder in due course within the meaning of the 
Negotiable Instruments Law. National Bank of Commerce v. Farmers’ & 
M. Bank, 87 Neb. 841. 37 B. L. J. 519. 


A corporation received a check from the payee with the understand- 
ing that his account with the corporation should be credited with the 
amount of the check when it was collected. In exchange for the check 
the corporation surrendered certain dishonored checks of the payee which 
it held. It was held that the corporation was not a purchaser for value 
and that it held the check subject to any defenses which the maker had 


against the payee. Pacific Acceptance Corp. v. Goodman, Cal., 236 
Pac. Rep. 964. 42 B. L. J. 644. 


The defendant deposited a check drawn by herself in a trust company 
which cleared through the plaintiff bank. In the pass book was printed 
a provision that the bank in receiving collections, acted only as agent 
and that the amount of any dishonored check would be charged back. 


Shortly afterwards. the cashier of the plaintiff bank informed the trust 
eompany that the day’s clearings were against the trust company and 
demanded a sum sufficient to cover. The trust company delivered to 
the cashier several items including the defendant’s check. The trust 
company was insolvent at the time and failed the next day. In an action 
by the plaintiff bank on the check, it was held that in view of the pass 
book provision and the other circumstances, the trust company was not 
a holder in due course and could not recover. Yakima Valley Bank v. 
Churchill, Wash., 228 Pac. Rep. 1109. 41 B. L. J. 912. 





INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Bank Earnings 


MPACT of the war has resulted 

in a wide variation of bank 

earnings, states the Federal Re- 
serve Bulletin. 


Since the outbreak of war, loan 
volume has declined while invest- 
ment holdings of Government se- 
curities have expanded sharply. 
And this change in the composi- 
tion of earning assets has pro- 
duced widely different effects on 
income accounts of individual 
banks. 

During 1942, for example, 
earnings of central reserve and 
reserve city banks—banks in the 
money centers—increased. Coun- 
try bank earnings, on the other 
hand, declined. For the first half of 
1943, however, earnings of all 
banks improved, although central 
reserve city institutions again re- 
ported the best performance. 

Here is some further explana- 
tion of these divergent trends. 

Bank income depends on two 
main considerations—the interest 
rates at which money is lent and 
the amount of money borrowed. 
In the case of the large banks at 
the money centers, loan rates have 
only been slightly higher than 
yields on investments. Conse- 
quently, even though loan volume 
declined in these localities, the 
greater expansion in security in- 


vestments more than offset the loss 
in earnings on commercial loan 
business. 

But the smaller country banks 
have always enjoyed the advan- 
tage of loan rates which were 
much higher than yields on Gov- 
ernments. Accordingly, even 
though their security investments 
have expanded more rapidly than 
loans have declined, this increase 
in the total volume of earning as- 
sets was not sufficient to improve 
the final income showing. Also 
noteworthy is the fact that a sub- 
stantial portion of country bank 
loans have been in high return ac- 
commodations of consumer credit 
type. In contrast, war loans, 
which have replaced ordinary 
loans to some extent, bear rela- 
tively low rates. 

Loans granted to produce war 
goods have increased about $2.1 
billion in the year and a half from 
the end of 1941 to June 30, 1943. 
In contrast, non-war loans are es- 
timated to have declined about $4 
billion in this same period. 

Since June, however, commer- 
cial loans and open-market paper 
have increased sufficiently to erase 
half the decline in total loan 
volume from early 1942 to mid- 
1943. In fact, the volume of 
commercial loans and open-market 
paper at reporting member banks 
in leading cities is now within 
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about $1 billion of the 1942 peak 
of $7.5 billion. This apparently 
reflects a sharper increase in re- 
cent borrowing for non-war than 
for war purposes. 


Taxation 


According to J. Cheever Cow- 
din, Chairman of the Committee 
on Government Finance of the Na- 
tional Association of Manufactur- 
ers, some measure of planning to 
repay the Government debt is in 
order. Mr. Cowdin believes that 
some special source of revenue 
should be designated for servicing 
and repayment. Such revenues 
would be set aside, not to be com- 
mingled with other funds. 

This special war refunding tax, 
he suggests, should take the form 
of a special transaction levy — 
amounting to 1 per cent of every 
transaction in the country. This 
tax would be collected through the 
use of stamps; special safeguards 
would be devised to preclude pyra- 
miding. Mr. Cowdin anticipates 
that such a levy would be produc- 
tive of revenues amounting to $9 
billion yearly. 

Debt total after the war, plus 
those continuing expenditures 
which will be necessary for some 
time after the close of the conflict, 
will amount to around $300 bil- 
lion, in Mr. Cowdin’s opinion. 
Figuring an average rate of in- 
terest at roughly 2 per cent, in- 
terest charges would amount to 
$6 billion annually. If we add $3 
billion per annum for repayment 
of principal, we arrive at a total 
of $9 billion as necessary for debt 
service and retirement. 
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Inflation 


If you want a practical ex- 
ample of what inflation really is, 
look at what is happening’ in Hol- 
land today. 


Trading in securities is not per- 
mitted above “ceiling prices” 
which were established in late 
1942. These prices offer no in- 
ducement to sell; pressure of idle 
money is so great that few se- 
curity holders are willing to part 
with their holdings. 


A London dispatch indicates 
that, in one case, orders for shares 
placed in 1942 took until Decem- 
ber, 1943, to fill. However, even 
such transactions appear to be 
the exception rather than the 
rule, since the dispatch also notes 
that “buy” orders for three mil- 
lion guilders of shares of the 
Royal Dutch Petroleum Company 
have been awaiting execution on 
the Amsterdam Bourse for over a 
year. And during this period, 
not a single share has been of- 
fered for sale at the ceiling price. 

These episodes are symptoma- 
tic of a rampant inflation—of a 
loss of confidence in the monetary 
unit and a flight from cash into 
securities. 


Netherland bank notes in circu- 
lation have been increasing at the 
rate of more than one hundred 
million guilders monthly. Bank 
note circulation now totals over 
3,300,000,000 guilders, and this 
compares with a pre-war circula- 
tion of less than 1,200,000,000 
guilders. Needless to state, Ger- 
man controlled fiscal policy is 
responsible. 
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Demand for _non-controlled 
goods—which have no official price 
ceilings—such as stamps, paint- 
ings, etc., is tremendous. 


Britain’s Future 


Despite the gloomy predictions 
of an impoverished Britain fol- 
lowing the war, the London 
Economist subscribes to no such 
forecast. During the transition 
period following the war, it does 
concede that the standard of liv- 
ing will drop below the pre-war 
level. But this period of transi- 
tion, it remarks, may be much 
shorter than is generally antici- 
pated. 


Experience of the first World 
War is cited to show that the real 
income of the country suffered no 
actual decrease between 1911 and 
1924—despite the destruction of 
the war, increased unemployment 
and reduced working hours. 


Two great question marks, 
states the Economist, are employ- 
ment and foreign trade. In this 
connection, it is believed that the 
1938 unemployment figure of 1,- 
800,000 can be cut. Britain’s in- 
ternational economic relations, it 
is declared, will probably deter- 
mine whether 1948 national in- 
come will exceed that of 1938. 


Attention is called to the 
quality of management which, 
during the four years of war, has 
been applied to the problem of 
economies. It is felt that if this 
same quality of management is 
applied to the great problems of 
full employment and expanding 
overseas trade, national income in 
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1948 could exceed 1938 per- 
formance by as much as 10 per 
cent. 


Tribute 


According to the British Minis- 
try of Economics, the Nazis have 
collected a sum of sixty billion 
reichsmarks from the countries 
Germany has conquered and over- 
run. Both cash and goods com- 
prise this total. France has pro- 
vided about half of the loot. 

Excluded from the above total 
are levies exacted from Greece, for 
which figures are unavailable. Cur- 
rent annual tribute from all na- 
tions is now running at the rate of 
22 billion reichsmarks. 


Noteworthy, however, is the 


fact that with all this tribute Ger- 
many has not been able to stem its 


own tide of inflation. The Ger- 
man note issue now stands at 30 
billion reichsmarks, which com- 
pares with a pre-war circulation 
of less than 9 billion reichsmarks. 


Debt Trends 


The Index, publication of the 
New York Trust Company, calls 
attention to opposite trends in 
Federal and non-Federal debts. 
Since our entry into war, it is 
noted, private debt of practically 
every character has declined sig- 
nificantly. State and local gov- 
ernment debt here followed a 
similar pattern but Federal debt, 
as everyone knows, has increased 
tremendously. This experience is 
contrary to that of World War I, 
when non-Federal debt advanced 
in all major categories. 

Corporate obligations have been 
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reduced because the has 
created an increase in revenues. 
At the same time, it has prevented 
expenditures for normal expansion 
and replacement because of short- 
ages of labor and material. Fur- 
thermore, expanded income and 
cash reserves have been used for 
debt repayment. 


war 


Long and short-term private 
debt has declined some $34 billion 
in the last thirteen years. 

Comments the Index, “The ba- 
sic credit condition of the indivi- 
dual business enterprise has been 
strengthened and capacity for 
post-war expansion has been en- 
hanced.” 


Brookings Report 

A comprehensive tax survey has 
been prepared for Congress by 
Lewis H. Kimmel of the Brookings 
Institution, in collaboration with 
with the post-war economic policy 
and planning committee of the 
Senate. This report recommends 
sweeping reform to encourage 
post-war business. 

Four major recommendations 
embodied in the report are: 

1—Application of a single nor- 


mal tax for both individuals and 
corporations. 

2 — Favored treatment for 
equity investment so that risk- 
taking may be encouraged, in con- 
junction with a policy of eliminat- 
ing tax discrimination against 
venture capital. 

3—Special tax treatment of a 
favorable nature, for a limited 
period, of new manufacturing in- 
dustries. 

4 — Repeal of excess profits 
taxes, though not immediately 
upon termination of the war. 

According to Mr. Kimmel, “the 
tax system has long discriminated 
against earnings on equity capital. 
Because of the fundamental posi- 
tion of venture capital in the eco- 
nomic structure, equity earnings 
should be favored—not discrimi- 
nated against—by the tax laws. 

“Preferential rates on dividend 
income and other income from 
equities would have a stimulative 
effect on venturesome investments ; 
a reduction of one-third to one- 
half—based on the average effec- 
tive rate — is recommended for 
new equity investments made after 
the war.” 


QUARTER CENTURY CLUB 


The Quarter Century Club of the Corn 
Exchange National Bank and Trust Com- 
pany, Philadelphia, recently held its annual 
dinner meeting. The principal speakers 
were J. J. Caprano, president of the club 
and vice-president of the bank and David 
E. Williams, president of the bank. Mr. 
Williams announced the approval’ of the 
board of directors of a pension plan for the 
employees of the bank. The club comprises 
55 men and women who have been with the 
bank over 25 years. One member, Charles 
Lindauer, has celebrated his golden anni- 
versary of fifty years with the bank. 





1944. Will Not Be Easy 


By DAVID WILLIAMS 
President, Corn Exchange National Bank and Trust Company, Philadelphia 


T doesn’t take a crystal ball to 
I figure out that the year 1944 
will not be an easy one for busi- 
ness. Come what may it is bound 
to be a year of drastic changes 
and reconversions. 

Three encouraging changes in 
recent weeks disclose that supplies 
of many basic materials are now 
outrunning war needs, a growing 
number of cutbacks in the war 
production program in some lines, 
and a reduction in the Treasury 
deficit and hence in the rate of in- 
crease in inflationary pressures 
compared with earlier estimates. 

All this is in contrast to the 
situation a year ago when every 
day brought its quota of expand- 
ing appropriations for war and its 
new orders limiting the use of 
materials for civilian goods. It 
would be misleading to suggest 
that conditions have traversed the 
full circle or any substantial part 
of it, for manifestly war produc- 
tion in the aggregate must con- 
tinue to call on the country’s 
resources to an extent which will 
restrict civilian production drasti- 
cally until the end of the war. We 
must also realize that the first 
effect of cutting back war pro- 
curement in some directions is to 
permit a greater concentration of 
effort in others. 


Defeating Germany and Japan 
is still an undertaking of great 
magnitude. Though the “blue- 
print of Victory” is drawn we can- 
not afford to ease up, sit back and 
relax in the confident assumption 
that the time for extraordinary 
effort has passed. 

Victory, moreover, will bring its 
own stupendous problems. So far 
as we can see the Allied confer- 
ences have not yet outlined posi- 
tive guarantees against future 
wars. Slashing away Japan’s 
war-won empire is not going to 
end the menace of Japan’s in- 
dustrial war machine. Battering 
Germany into surrender will not, 
of itself, eliminate the German 
craving to rule the world. 

America and her allies still have 
a tremendous job to do to win the 
war and establish a durable peace. 
It’s a job that demands now and 
will continue to demand all the 
faith, courage, alertness and plain 
hard work we can put into it. 
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In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature 
of banking. Arranged by subjects, there is given a brief 
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Bank Building 


Does it matter what a bank 
looks like? C. C. Briggs. Bul- 
letin of the American Institute of 
Banking. October, 1943. P. 8. 
The first of two articles on bank 
buildings. 


Bank Crime 


Sound interbank cooperation. 
Mountain States Banker, Decem- 
ber, 1943. P. 4. “Forgeries, 
fraud, embezzlements, holdups are 
a common aftermath of war. Let’s 
plan now to protect our banks 
against loss.” 


Bank Earnings 


How can banks maintain earn- 
ings under present-day condi- 
tions? Mid-Continent Banker. 
December, 1943. P.12. A num- 
ber of bankers offer suggestions 
for maintaining bank earnings un- 
der war conditions. 


Banks and the War 


Two-year War record of U. S. 
banks. Am. Banker. 12/8/43. 
Entire issue is devoted to a review 


of what American banks have con- 
tributed to the war effort. Valu- 
able material for bank advertis- 
ing men and public relations de- 
partments. 


Canadian Banking 


War adds to work of Canadian 
banks. Am. Banker. 12/31/43. 
P. 5. War has brought much ex- 
tra work to the chartered banks 
of Canada such as ration coupon 
banking, handling of milk subsi- 
dies, distribution of Victory Bonds 
to investors, safe keeping of in- 
vestor’s Victory Bonds and War 
Savings Certificates. For most 
of these services they are paid but 
the scale of payment is moderate 
and in some cases inadequate. 


Check Cashing 
This check cashing “racket.” 


Am. Banker. 12/22/43. P. 4. 
There have been many abuses “yet 
the problem of getting checks 
cashed conveniently, outside of 
banking hours, and banking prem- 
ises, needs to be solved before the 
use of bank checks can reach its 
ultimate potential maximum, and 
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bank income from checking ac- 
count service charges can be de- 
veloped to a maximum figure. The 
suggestion that the check cash- 
ing agencies are a necessary fac- 
tor in the answer to the problem, 
provided they are licensed, regu- 
lated and inspected, is interest- 
ing.” 


Consumer Credit 


Federal Reserve Board opposed 
to ending Regulation W rule on 
consumer credit. Am. Banker. 
12/7/43. P. 1. Despite agita- 
tion, resolutions and proposals, 
there are no indications in Wash- 
ington that Regulation W, which 
concerns consumer credit, will be 
withdrawn. 


N. Y. savings banks again seek 


to make small loans. Am. Banker. 
12/29/43. P. 1. Mayor LaGuar- 
dia urges them to seek legislative 
permission to enter that field. 
Rate per month personal loan 
bill up in N. J. Am. Banker. 
12/29/43. P.1. Legislation be- 
ing sought to require banks to ex- 
press personal loan charges as a 
true simple interest rate a month 
or per annum on unpaid balances. 
Loan service charge not usury 
if it is reasonable. Am. Banker. 
11/26/43. P. 1. The current 
bulletin of the North Dakota 
Bankers Association reports a re- 
cent court victory for a bank in 
a jury charge revolving about the 
question of whether _ service 
charges on top of the regular rate 
of interest constitutes usury. 
Sees consumer credit vital in 
ful post-war employment. Am. 


We Must Know 
Foreign Languages 


- To do business with South 
America 


. To improve relations with 
our Allies 


. To prepare for peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 65 years Berlitz has never failed! 


BERLIT SCHOOL OF 
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International Bldg., Rockefeller Center 
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209 Post Street 
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839 17st St. N. W. 


CINCINNATI... 
CLEVELAND... 


Banker. 12/23/43. P. 1. Thomas 
C. Boushall, president of the Mor- 
ris Plan Bank of Virginia tells 
Virginia bankers of the import- 
ance of consumer credit in post- 
war reconstruction and said: “The 
highest standards of living prevail 
in those areas where constructive 
credit is best organized and is 
most readily available to the larg- 
est number of people. Consumer 
credit in the post-war world will 
be an essential part in the attain- 
ment of these rising standards in 
urgent demand. Whether it is 
available to your community and 
your people for the upgrading of 
their standards and the increase 
of their wealth and income, you 
yourself can and must decide.” 
Chicago bank pounds away at 





100 THE BANKING 
comparative cost in promotion of 
installment loans. Am. Banker. 
12/29/43. I’. 5. Merchandise Na- 
tional Bank, Chicago, points out 
in advertising that charge on a 
dollar basis for a $100 loan is 
$5.50 as compared with $20.84 
for a $100 loan at a loan com- 
pany where the 3% per month 


rate prevails. 


Correspondent Banking 


Brief statement gives history of 
Regulation Q. Am. _ Banker. 
12/18/43. P.3. The vice-chair- 
man of the Federal Reserve Board 
presented to the House Banking 
and Currency Committee a con- 
cise statement of the history of the 
much-discussed Regulation Q, em- 
phasizing that even if the regula- 
tion were to be rescinded, the law 
still remained, prohibiting the 
payment of interest on demand 
deposits, directly or indirectly. 

Brown attacks Regulation Q 
before House. Am. Banker. 
12/24/43. P. 1. Rep. Paul 
Brown of Georgia claims that 
“this innocent looking rule” will 
be a death blow to many banks in 
Georgia and is aimed to force 2,- 
100 of the smaller country banks 
into “the harness of the Reserve 
Board’s design.” 

Enforcement of Regulation Q. 
Am. Banker. 12/16/43. P. 4. 
“Ts the real nub of the discussion 
regarding Regulation Q and the 
absorption of exchange charges by 
correspondent banks the question 
of whether the Federal Reserve 


Board can make regulations to. 


satisfactorily fill the void left by 
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Congress in 1933 when it prohibit- 
ed interest on demand deposits, 
but did not define ‘interest’ ?” 

Power to ban exchange fee ab- 
sorption challenged. Am. Banker. 
11/26/43. P.1. Country banks 
which are threatened with the loss 
of a very substantial part of their 
income because of the action of 
the Board of Governors of the 
Federal Reserve System. in direct- 
ing that member banks of that 
System discontinue the practice 
of absorbing exchange charges of 
their correspondents, will find 
their case against that decision 
cogently presented in a memoran- 
dum which is being circulated by 
the Mississippi Bankers Associa- 
tion. 

Reserve Board defends ban on 
absorbing exchange charges. Am. 
Banker. 12/13/43. P. 1. Ronald 
Ransom, vice-chairman of the 
Board, at a hearing before the 
House Banking and Currency 
Committee defended the Board’s 
ban on allowing correspondent 
banks to absorb exchange charges. 
He argued that there is more than 
sufficient funds in the country 
banks to care for their corres- 
pondent needs—working balances 
—and permit them to use their 
funds so as to earn the same re- 
turns as are the city banks now 
using country bank funds. 


Country Banks 


Merchandising country bank 
services. Banking. December, 
1943. P. 53. Various suggestions 
for merchandising country bank 
services. 
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Sees opportunity for country 
bank after war. Am. Banker. 
11/30/43. P. 1. Raymond Pe- 
terson in a New York address says 
that he refuses to share the pessi- 
mistic view that the day of the 
small bank is gone and that in the 
not distant future a large num- 
ber of small banks will go out of 
existence. He envisions an era of 
post-war opportunity for the 
country bank. 

Smaller banks’ earnings are in- 
sufficient. Am. Banker. 12/11/43. 
P. 1. In an address to Michi- 
gan bankers M. A. Schapiro stat- 
ed that earnings for the country 
banks are not good and that the 
present financial situation bears 
hardest on them. 


Credit 


The credit man’s working tools. 
Harry E. Rhell. Credit and Fi- 
nancial Management. December, 
1943. P. 20. Discusses the fol- 
lowing tools of use to the credit 
man: salesmen’s credit reports; 
mercantile agency report; ledger 
experience. 


Deposits 


Federal Reserve of Chicago sees 
deposit rise nearing end. Am. 
Banker. 12/16/43. P. 5. The Fed- 
eral Reserve Bank of Chicago has 
issued a study on relation of bank 
deposits and Government financ- 
ing in which it sees the possi- 
bility that demand deposits of the 
banks will not continue to rise as 
rapidly as they have been during 
the past year. 
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Government Competition 


The case of the bankers. A. G. 
Brown. Am. Banker. 12/31/43. 
P.1. Replying to an editorial in 
Louisville Journal Courrier stat- 
ing that A. B. A. was trying to 
wipe out the Production Credit 
Associations, A. G. Brown states 
the case for the A. B. A. in the 
same paper. He continued that 
A. B. A. does not seek their des- 
truction but only that they “stand 
on their own feet” with Federal 
Treasury subsidy withdrawn so 
that their competition with banks 
would be on a fair and sound basis. 

Indiana banks united in ads 
against subsidized agencies. Am. 
Banker. 12/27/43. P. 5. To 
offset competition of Federal Gov- 
ernment lending agencies in the 
field of agricultural or rural loans, 
nine banks in Henry County, Ind., 
have united in putting on a sus- 
tained newspaper advertising cam- 
paign in which the advantages of- 
fered by the local banks are ac- 
cented. 


Interest Rates 


Sees higher interest paid by 
post-war industry. Am. Banker. 
12/11/43. P. 1. Joseph T. Reis- 
ler, vice-president of the Manu- 
facturers Trust Company of New 
York, told the Michigan Bankers 
Association that looking ahead he 
could easily see the necessity for 
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a higher interest rate being paid 
by industry for new capital with 
the rate of Governments remain- 
ing stable. 


International Banking 


New York banks plan for 
foreign expansion. Am Banker. 
11/27/43. P. 1. Reports are 
current in New York City that 
the banks which were engaged in 
foreign banking before the war 
are making studies of the possi- 
bilities of opening up branches af- 
ter the war is over. 


Invasion Currency 


Occupation currency. Bulletin 
of the American Institute of 
Banking. October, 1943. P. 14. 
An authoritative discussion of in- 
vasion currency. 


Investments 


How do you select your bonds 
for investment? Oscar Lasdon. 
The Exchange. December, 1943. 
P.1. “Are you one of those folk 
who choose their bonds in much 
the same way as they buy theatre 
tickets ?” 


Sees popularity for new 214% 
Treasury bonds. Am. Barker. 
12/16/43. P. 1. “Analysts of 
Government bonds connected with 
highly regarded financial institu- 
tions have reviewed the general 
bond situation thoroughly. Con- 
sidered opinion recently expressed 
indicates that the new 214% is- 
sue will prove to be one of the 
most desirable and _ profitable 
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bonds ever issued by the Treasury 
Department.” 


Says railroad bond rating needs. 
change for banks. Am. Banker. 
12/4/43. P.1. Patrick B. Mc- 
Ginnis tells New Jersey bankers. 
that “railroad credit should be 
studied and re-appraised by the 
commercial banks to the end that 
certain railroad securities should 
find their place in bank portfo- 
lios.” 


Latin America 


Glenn says Latin America im- 
mediate opportunity. Am. Banker. 
12/10/43. P.1. John B. Glenn, 
president of the Pan American 
Trust Company, New York, tells 
New York credit men that “Latin 
America offers today the most 
promising field for immediate de- 
velopment in the entire world.” 


Loans 


Accounts receivable — a post- 
war cushion. H. F. De C. Perei- 
ra. Banking. December, 1943. 
P. 28. “The history of accounts 
receivable financing, as far as the 
banks are concerned, has until re- 
cently been one of missed oppor- 
tunities.” 


Amortized loans for small busi- 
ness. Alois J. Chronowski. Bur- 
roughs Clearing House. December, 
1943. P. 16. From both an in- 
come and collection standpoint the 
bank has found it advantageous 
to extend credit to small business 
borrowers on an installment basis 
instead of handling short-term 
paper with frequent renewals. 
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Merchant Marine 


America’s wartime merchant 
marine. The Index. New York 
Trust Company. Winter Issue. 
1943. P. 69. A complete dis- 
cussion of our merchant marine 
and its post-war possibilities. 


Mortgages 


A banker appraises the asses- 
sors. Ellery L. Vogel. Savings 
Bank Journal. December, 1943. 
P. 15. Author believes that there 
is something basicly wrong with 
“our system of valuations as it 
now stands.” 

Post-war home club news. John 
L. Cooley. Banking. December, 
1943. P. 26. “For banks in- 
terested in mortgage investments, 
the prospects of extensive post- 
war home building offer merchan- 
dising possibilities now.” “Save 
now for that post-war home of 
your own.” 

Lending at inflated values 
threatens realty inflation. Am. 
Banker. 12/1/43. P. 1. John 
H. Fahey, Commissioner of the 
Federal Home Loan Bank Ad- 
ministration, declares that lend- 
ing at inflated appraisals and 
sales of real estate on small down 
payments and monthly install- 
ments on long-term mortgages is 
threatening an unhealthy realty 
boom. 


Title VI FHA war housing 
loans. John M. Bogadnor. Mid- 
Continent Banker. December, 
1943. P. 19. “It would seem 
that with reasonable care the un- 
favorable factors can be minimized 
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or eliminated so that a portfolio 
of Title VI loans can be accumu- 
lated which will compare favor- 
ably with direct government obli- 
gations, from the standpoint of 
safety, and will provide a sub- 
stantially greater yield.” 


National Debt 


“We owe it to ourselves.” 
Monthly Letter. National City 
Bank of New York. December, 
1943. P. 139. <A discussion of 
theories and fallacies concerning 
the national debt. Points out the 
fundamental differences between 
private and public debt. 


Personnel 


Union organizers use indivi- 
dualist tactics to interest N. Y. 
bank workers. Am. Banker. 
12/29/43. P. 5. A number of 
large New York metropolitan 
banks are being subjected to pres- 
sure to induce their employees to 
sign up as members of the United 
Office and Professional Workers 
of America. 

Guide to all banks seeking par- 
tial or complete exemption from 
operating more than 48 hours 
weekly. Am. Banker. 12/24/43. 
P. 1. Detailed and specific direc- 
tions to guide banks in either com- 
plying in full, or asking for par- 
tial or full exemption from the 
order of the War Manpower Com- 
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mission to establish the 48-hour 
week in areas of Illinois are given 
by the Illinois Bankers Associa- 
tion in its secretary’s current bul- 
letin to members. 

Pension basis for Reserve Bank 
staffs is liberalized. Am. Banker. 
12/14/43. P. 1. A liberalized 
retirement system plan affecting 
approximately 25,000 officers and 
employees of the 12 Federal Re- 
serve banks and the Board of Gov- 
ernors of the Federal Reserve 
System has been approved effec- 


tive January 1. 


Bank unions and public policy. 
Am. Banker. 12/17/43. P. 4. 
“We doubt that Congressmen vot- 
ing for the Wagner Bill conceived 
that within a decade unionization 
might be knocking at the door of 
the banks where they have their 
money. But it has happened, and 
the unionizers are making the 
most of their opportunities in the 
present situation in which banks 
are trapped between artificially 
cheap interest rates and inflation- 
ballooned volume of business and 
expense in bank operations.” 


Banks in 72 cities have switched 
to full time and half overtime pay- 
ments. Am. Banker. 12/9/43. 
P.1. A. B. A. survey shows that 
banks in 72 of the 108 cities in 
areas listed as critical or semi- 
critical by the War Manpower 
Commission had abandoned the 
variable or “fluctuating” work 
week method of computing pay- 
ments for overtime. 


Chase bank announces cost of 
living bonus increase to employ- 


Am. Banker. 


ees. 12/3/43. 
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P. 3. The executive committee of 
the board of directors of the Chase 
National Bank, New York, has 
authorized, subject to approval 
by the proper Federal agencies, 
an increase in the supplemental 
compensation payable to the 
bank’s employees from the pres- 
ent rate of approximately 5% to 
a rate of 10% on the first $3,000 
of annual salaries which do not 
exceed $6,000. 

Is your bank locally needed? 
William Powers. Banking. Decem- 
ber, 1943. P. 38. Some sugges- 
tions for banks in areas where 
manpower shortages are particu- 
larly acute. 

Recruitment of bank staffs: an 
inside view.. The Banker (Lon- 
don). December, 1943. P. 106. 
A discussion of post-war British 
bank personnel problems. Prob- 
lems of re-employment of former 
staff members and methods for re- 
cruiting new employees in post- 
war period. 

Wage and salary stabilization. 
Mountain States Banker. Decem- 
ber, 1943. P.'7. A digest of the 
regulations affecting bank salaries 
and wages. 


Post-War 


Tells what banking can do to 
guide and support industry in 
transition to peacetime output. 
Am. Banker. 12/22/43. P. 1. 
David C. Barry, vice-president of 
the Lincoln-Alliance Bank & Trust 
Company, Rochester, N. Y., says 
in recent address: “Are our re- 
serves in such condition that we 
can meet large withdrawals of de- 
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posits and still have money to 
lend? Are we going to continue 
on the present high earning level, 
or are we going to be obliged to 
examine our costs, overhead, and 
our management with the same 
searching analysis we expect from 
our borrowing customers?” 

Bank planning for future risk 
credits urged. Am. Banker. 
12/4/43. P. 1. Allan Sproul, 
president of the Federal Reserve 
Bank of New York, cites three 
important matters to New Jersey 
bankers: the need for more sales 
of U. S. Government securities to 
non-bank investors; the advisa- 
bility of bankers avoiding depend- 
ency upon Government or Govern- 
ment guaranteed loans; the need 
for the solution of the “financial 
gap”—the inability of small 
business to obtain capital financ- 
ing. 

Urges banks to plan for post- 
war world now. Am. Banker. 
12/4/43. P. 1. Dr. Marcus Nad- 
ler in an address to New Jersey 
bankers suggests that banks 
should try to forecast their posi- 
tion ahead at six-month intervals 
in the future and he also advised 
aggressively seeking new accounts 
with an eye to the post-war 
period. 


Ration Banking 


Two ration banking systems. 
Edgar C. Stillman. John Wetzel. 
Banking. December, 1943. P. 44. 
Two bankers tell how their banks 


are handling ration banking. 


Safe Deposit 


Advises more care against loss 
claims in vault service. Am. 
Banker. 12/9/43. P.5. Illinois 
State Banking Department urges 
banks to exercise greater care in 
operating their rented vaults in 
order to strengthen their defenses 
against loss claims through ability 
to convince a court that they can- 
not be charged with lack of dili- 


gence. 
Savings 


Save nowfor post-war goods 
purchase plan launched. Am. 
Banker. 11/30/43. P. 1. Charles 
W. Green of the Franklin Square 
National Bank, Franklin Square, 
L. I., N. Y., proposes plan for or- © 
ganization of “Purchase Clubs” in 
each of the nation’s 15,000 banks. 
Members of the club would deposit 
regular weekly amounts in special 
Purchase Club Accounts. Plan is 
already in operation in his bank. 

Nelson advises banks to build up 
their small savings accounts. Am. 
Banker. 12/13/43. P.1. E. W. 
Nelson, Commissioner of Banks 
for Michigan tells Michigan bank- 
ers to build up their savings 
accounts and continue to pay in- 
terest on them. He also warned 
banks not to make their service 
charges too severe. 

Says savings cut delinquency. 
Am. Banker. 12/7/43. P. 5. 
Robert R. Russell tells savings 
bankers that savings banks can 
do their part to eliminate juvenile 
and female delinquency by encour- 
aging more systematic savings by 
young people and women. 
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Savings and Loans 


National S & L League formed 
in split from U S S & L League. 
Am. Banker. 12/7/43. P. 1. 
An insurgent movement which has 
been simmering “under cover” for 
some time has resulted in the or- 
ganization of the National Sav- 
ings & Loan League as split-off 
from the United States Savings & 
Loan League. The split is over 
the official attitude of the U. S. 
League towards Federal housing 
and savings and loan authorities. 


Trust Departments 


Action in the pension trusts 
field. Am. Banker. 12/29/43. 
P. 4. Chase National Bank of 
New York seeks to develop pen- 
sion trusts by distributing 13,- 
000 brochures prepared by the 
bank on “Pension, Bonus and 
Profit-Sharing Plans.” 

Small trusts seen promising 
factor in bank fiduciary work. 
Am. Banker. 12/4/43. P. 5. 
Andrew Wilson, Jr., tells New 


Jersey bankers that he thought - 


the number of small trusts would 
increase largely in the future, and 


* * 


Be 100% with your 
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the problem of handling them 
would sooner or later be solved. 


Staggered plan of maturities 
urged for trust account funds. 
Am. Banker. 12/4/43. P.2. J. 
E. Morris, vice-president, City 
Bank-Farmers Trust Company, 
New York, tells New Jersey bank- 
ers that trust men should stagger 
the maturities of bonds in their 
trusts with a view to adopting 
a program whereby the annual 
roll-over would make _ possible 
higher interest income without 
lengthening average maturities 
and also as a means of guarding 
against change in interest rates 
on high-grade securities. 


Sees good field for new trust 
business. Am. Banker. 12/10/43. 
P. 1. Harve H. Paige tells Michi- 
gan farmers that despite changes 
which high taxation has created, 
there are still numerous good 


fields for trust development work. 


Clarifying some phases of 
employees’ trusts. Arthur Stedry 
Hansen. Trusts and Estates. 
December, 1943. P. 581. A dis- 
cussion of some legal and taxation 
phases. 

Let’s look at cost facts—the 
answer to remedial fees. J. M. 
Johnston. Trusts and Estates. 
December, 1948. P. 551. A dis- 
cussion of the importance of cost 
knowledge as the basis for trust 
department operating policies. 

Reflections on trust advertising. 
E. Y. Chapin. Trust and Estates. 
December, 1943. P. 543. “The 
nation will thrive as long as capi- 
tal is accumulated, safeguarded 
and put to profitable use; and it 
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is the distinctive function of trust 
departments to see that this is 
done.” 

Fees for handling employee 
trusts. F. O. Shelton. Trusts and 
Estates. December, 1943. P. 546. 
A discussion of the conclusions 
of the A. B. A. Trust Division’s 
Committee on Employee’s Trusts. 


War 
Ayres predicts Germany will be 
defeated in 1944. Am. Banker. 
12/15/43. P. 1. Leonard P. 
Ayres of the Cleveland Trust Com- 
pany states: “In 1944 we and our 
Allies shall be victorious in the 

war with Germany.” 


War Contract Termination 


VT credit for war contractors 
aid in termination, conversion. 
Am. Banker. 11/27/43. P. 1. 
Provisions of the Victory Ter- 
mination Loan Agreement were 
recently discussed in a Chicago 
address by Mark A. Brown, vice- 
president of the Harris Trust & 
Savings Bank of Chicago. Mr. 
Brown said: “Under a VT loan 
guaranteed by the Army the con- 
tractor has the right to borrow 
up to a percentage of his receiv- 
ables and inventories and paid 
subcontractors’ claims any time 
within the life of the agreement; 
but he is not obliged to borrow. 
Come termination, the next day he 
can go to his bank and if his 
figures are in such shape that he 
can convince his bank, upon certi- 
fication, that his figures are cor- 
rect he can borrow approximately 
90% of his investment in war con- 
tracts.” 


Does the 
phenomenal growth 


of savings 


= mean fo you ? 
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“Between the beginning of 1941 and the end 
of March, 1943, individuals, unincorporated 
businesses, nonfinancial corporations, and state 
and local governments increased their holdings 
of cash, bank deposits, and government securities 
and reduced their short-term indebtedness by 40 
billion dollars,” says Sumner H. Slichter. ‘Next 
to the spectacular increase in production, this 
rapid piling up of liquid assets is the most 
noteworthy economic development of the time.’” 


As a framework of reference in consider- 
ing many postwar policies, he has analyzed 
this trend and its probable projection for 
the next three years, with conclusions of 
vital interest to you, in his new book. 


PRESENT SAVINGS 


AND 


POSTWAR MARKETS 


By SUMNER H. SLICHTER 
Lamont University 
Professor, Harvard University 


73 pages, 512 x 8, $1.00 


Here is a wholly independent and unbiased ap- 
proach to economic developments of tomorrow 
as they may affect business . . . your business. 
Professor Slichter examines in detail the un- 
precedented growth of savings, its present and 
probable future rate, the underlying factors, 
and the infiuence on many timely questions. 
What is the volume of savings likely to be 
when the transition to a peacetime basis 
begins to take place? 
Will these funds be an inflationary threat? 
Will they have any effect on reconversion 
financing? 
How will they affect the demand for goods? 
Is the extension of “controls” advisable? 
How will production and marketing policies 
be affected? 
These and many related questions may be ap- 
proached more rationally against the back- 
ground of careful, reasoned analysis given in 
this book. The author compiles a thorough and 
practical framework of figures. In addition he 
offers his own comments on the significant 
trends disclosed. 


ORDER A COPY FROM 


BANKERS PUBLISHING CO. 


465 Main Street 
Cambridge 42, Mass. 








BOOKS FOR BANKERS 


Bacx To Curist. By Elmer H. 
Youngman. Pp. 346. Published 
by the author, 20 Midwood 
Street, Brooklyn, 25, N. Y. 
$3.00. 

Arter serving for some fifty years 
as editor of THe Bankers Maca- 
zinE Mr. Youngman has turned 
his attention to something he con- 
siders of great importance in the 
present condition of the world, 
and that is the religion of Jesus, 
which he proposes as a remedy 
for the existing disorder and un- 
rest. 

He sees a distinction between 
this religion and that commonly 
accepted as such. Whether his 
views in respect to this are right 
or not—and many will think they 
are not—nevertheless it may serve 
a useful purpose to have, in these 
disturbing times, fresh attention 
given to the life and teachings of 
Jesus of Nazareth, and this the 
author has done with evident sin- 
cerity. 

Of some interest to bankers 
may be the fact that the writing 
of this book was due, in part at 
least, to a conversation between 
the author and a banker, and 
which took place prior to World 
War I. The conversation is thus 
related (p. 9): 

“IT was transacting business 
with a banker of long and wide 
financial experience—a man who 
had been honored with the highest 
gift the bankers of New York City 
could bestow, Presidency of the 
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New York Clearing House Asso- 
ciation. After the transaction 
referred to was finished, I said: 

“Mr. » what do you 
think of the situation generally?’ 
He reflected a moment, and then 
made this astonishing reply: 

“*The longer I live, the more 
am I convinced that what the 
world needs is Jesus Christ.’ 

“Then I asked another ques- 
tion, and it was this: 

“Do you mean the Christ of 
theology, or do you mean a Christ 
lived in the daily affairs of men?’ 

**T mean,’ he replied, ‘a Christ 
who is made a part of man’s daily 
life.’ ” 

The author’s main idea appears 
to be something like this. How- 
ever much we may desire to live 
eternally in a blissful state in a 
perfect realm beyond the skies, the 
first lesson we have to learn is how 
to live together now, here on 
earth, in a state of peaceful rela- 
tions. Of this lesson he does not 
think we have as yet learned the 
alphabet. Seeing conditions as 
they are today, few will challenge 
this opinion. 

Distrusting leagues, covenants 
and treaties, as well as many eco- 
nomic proposals, to get at the 
root of the difficulty, the author 
states his belief, and with evident 
conviction, that the principles 
stated by Jesus and exemplified by 
His life would offer a sure remedy. 

Will the world accept it? One 
must be permitted to wonder. 
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ERE is a new book for the bank 

credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 


We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 





STARTING JANUARY [8th 


IT’S UP TO YOU! 


TARTING January 18th, it’s up to you 

to lead the men and women working in 

your plant to do themselves proud by help- 
ing to put over the 4th War Loan. 

Your Government picks you for this job 
because you are better fitted than anyone 
else to know what your employees can and 
should do—and you’re their natural leader. 
Thistime,yourGovernmentasksyour plant to 
meet a definite quota—and to break it, plenty! 

If your plant quota has not yet been set, get 
in immediate touch with your State Chairman 
cf the War Finance Committee. 

To meet your rE quota will mean that 
you will have to hold your present Pay-Roll 
Deduction Plan payments at their peak 
figure—and then get at least an average of one 
EXTRA $100 bond from every worker! 

That’s where your leadership comes in— 


and the leadership of every one of your 
associates, from plant superintendent to 
foreman! It’s your job to see that your fellow 
workers are sold the finest investment in the 
world. To see that they buy their share of 
tomorrow—their share of Victory! 

That won’t prove difficult, if you organize 
for it. Set up your own campaign right now 
—and don’t aim for anything less than a 
100% record in those extra $100 bonds! 

And here’s one last thought. Forget you 
ever heard of “‘10%’’ as a measure of a rea- 
sonable investment in War Bonds under the 
Pay-Roll Deduction Plan. Today, thousands 
of families that formerly depended upon a 
single wage earner now enjoy the earnings 
of several. In such cases, 10% or 15% repre- 
sents but a paltry fraction of an investment 
which should reach 25%, 50%, or more! 

Now then—Up and At Them! 


Keep Backing the Attack!—WITH WAR BONDS 
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This advertisement prepared under the auspices of the United States Treasury Department 
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